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475 Filed in Open Court July 29, 1953 

Indictment 

The Grand Jury charges: 

Continuously during the period from about March 23, 
1953 to about April 3, 1953, within the District of Co¬ 
lumbia, William T. Maynard and Kermit J. Mallett were 
concerned as owners, agents and clerks, and in other ways, 
in managing, carrying on and promoting a lottery known 
as the numbers game. 

Second Count: 

On or about April 3, 1953, within the District of Colum¬ 
bia, William T. Maynard and Kermit J. Mallett knowingly 
had in their possession certain tickets, certificates, bills, 
slips, tokens, papers and writing, used and to be used and 
adapted, devised and designed, for the purpose of playing, 
carrying on and conducting a lottery known as the num¬ 
bers game. 

Leo A. Rover 

Attorney of the United States in 
and for the District of Columbia 

A True Bill: 

Charles B. Likweg, Jr. 

Deputy Foreman. 

• #••#•••*• 

476 Filed July 30, 1953 

Plea of Defendant 

On this 30th day of July, 1953, the defendants William 
T. Maynard and Kermit J. Mallett, appearing in proper 
person and by his attorney Curtis P. Mitchell, Esquire, 
being arraigned in open Court upon the indictment, the 
substance of the charge being stated to them, pleads not 
guilty thereto. 
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Bond is fixed by the Court at $1000.00 and the defendants 
are permitted to remain in the custody of their attorney 
upon taking bond. 


479 


By direction of 
R. B. Keech 
Presiding Judge 

Criminal Court # One 

* # # • • i 

Filed September 15, 1953 


Motion for Severance 

Comes now the defendant, William T. Maynard, by and 
through his attorney, Curtis P. Mitchell, and moves this 
Honorable Court to grant him a severance and as reasons 
therefore states as follows: 

1. That his joinder with the other defendant in the in¬ 
dictment is most prejudicial to him. 


2. That his defense is and will be very seriously im¬ 
paired. 

3. That this joinder with the other defendant is in vio¬ 
lation of defendant’s Constitutional right to be tried free 
from the crimes of others. 

4. Under all the facts and circumstances justice demands 
a severance. 


5. And for such other and further reasons as shall be 
urged on the oral hearing of this motion. 

, #•****•#• 

480 Filed September 15, 1953 

Motion for Severance 

Comes now the defendant, Kermit J. Mallett, by and 
through his attorney, Curtis P. Mitchell, and moves this 
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Honorable Court to grant him a severance and as reasons 
therefore states as follows: 

1. That his joinder with the other defendant in the in¬ 
dictment is most prejudicial to him. 

2. That his defense is and will be very seriously im¬ 
paired. 

3. That this joinder with the other defendant is in vio¬ 
lation of defendant’s Constitutional right to be tried free 
from the crimes of others. 

4. Under all the facts and circumstances justice demands 
a severance. 

5. And for such other and further reasons as shall be 
urged on the oral hearing of this motion. 

* #•*#•••** 


481 Filed September 15, 1953 

Motion to Suppress Evidence and Return the Property 

Comes now William T. Maynard, defendant, by and 
through his attorney, Curtis P. Mitchell, and moves this 
Honorable Court to suppress the evidence seized herein 
and to return same and as reasons therefor relies upon 
the affidavit attached hereto and made a part hereof and 
in addition states as follows: 

1. That on, to wit, April 3, 1953, he was lawfully in the 
public hallway of premises 3726 Hayes Street, N. E., 
Washington, D. C., which is a multi-unit apartment dwell¬ 
ing when he was unlawfully arrested and forcibly taken 
into apartment number two (2) of the said apartment 
building, and was there searched and there was taken from 
his person, custody and possession certain money and also 
certain papers, documents and miscellaneous objects, all 
in violation of his Constitutional rights. 
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2. That there was wholly lacking adequate and proper 
probable cause for the arrest and search of the defendant. 


3. That there was no legally and properly issued war¬ 
rant allowing for the arrest and search of the defendant. 

4. And for such other and further reasons as will be 
called to the attention of the Court upon the hearing of 
this motion. 


• *••#•••* 




482 Filed September 15, 1953 

Affidavit in Support of Motion to Suppress Evidence 

District of Columbia, ss: 

William T. Maynard, being first duly sworn on oath de¬ 
poses and says as follows: That he is the defendant in the 
above entitled cause; that on, to wit, April 3, 1953, he en¬ 
tered premises 3726 Hayes Street, N. E., a multi-unit 
apartment dwelling and had just walked into the public 
hallway of the first floor of said premises when he observed 
another male individual who was later identified as Officer 
Jefferson, Metropolitan Police Department, standing near 
the door of apartment two (2) of the said premises, then 
in the act of knocking on the door thereof; that the door 
was opened immediately by a man later identified as Cap¬ 
tain Monroe of the Metropolitan Police Department, who 
thereupon told the man identified as Officer Jefferson to 
bring him into the apartment; that he objected to such 
act and there was exhibited to him a badge which indicated 
that the man was a police officer; that after having been 
exhibited the badge of authority he complied with the com¬ 
mands of the officers; that he was escorted into the apart¬ 
ment and was there subjected to a search of his person to 
which he objected and which was without his consent and 
against his wishes and desires; that there was taken from 
his pockets approximately $272.00 in cash, together with 
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some miscellaneous papers and objects; that he was there¬ 
after taken to police headquarters. 

William T. Maynard 

William T. Maynard 

Subscribed and sworn to before me this 15th day of 
September, 1953. 

Jeanne C. Harris 
Notary Public, D. C. 

• #•**•••#• 

483 Filed September 15, 1953 

Motion to Suppress Evidence and to Return Property 

Comes now the defendant, Kermit J. Mallette, by and 
through his attorney, Curtis P. Mitchell, and moves the 
Court to suppress the evidence seized herein and to return 
same and as reasons therefore states as follows: 

1. That on, to wit, April 3, 1953, your movant was law¬ 
fully possessed of premises known as 3726 Hayes Street, 
N. E., Washington, D. C., apartment two. 

2. That on, to wit, April 3,1953, the said premises known 
as 3726 Hayes Street, N. E., apartment two, were illegally 
and forcibly entered against the will and desire of the 
movant and in violation of his Constitutional rights. 

3. That your petitioner was arrested in violation of his 
Constitutional rights. 

4. That there was purportedly a search warrant per¬ 
mitting the search of premises 3726 Hayes Street, N. E., 
apartment two, but the same was insufficient on its face. 

5. That the warrant was improvidentially issued for 
there was lacking probable cause for believing the exist¬ 
ence of the grounds on w’hich the warrant was allegedly 
issued, and further the affidavit in support of the warrant 
was inadequate and legally insufficient. 
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6. That the warrant was illegally executed. 

7. And for such other and further reasons as will be 
called to the attention of the Court upon the hearing of 
this Motion. 


484 Filed September 15, 1953 

Affidavit in Support of Motion to Suppress Evidence 

District of Columbia, ss: 

Kermit J. Mallette, being first duly sworn on oath, de¬ 
poses and says as follows: 

That he is the defendant in the above entitled cause; 
that on to wit, April 3, 1953, he was lawfully in his prem¬ 
ises 3726 Hayes Street, N. E., Apartment #2 when about 
3:00 or 3:30 p.m., he responded to a knock on his door. As 
soon as the door was opened, the person there, who was 
dressed in plainclothes identified himself as a police officer 
(later learned that this is Private Jefferson of the Metro¬ 
politan Police) and thereafter stepped into the apartment 
exhibited his police badge and announced—This is a raid- 
don’t anyone attempt to leave. 

Approximately three (3) to five (5) minutes later, other 
officers entered, among whom was an officer identified as 
Deputy Chief Lutz, without exhibiting a warrant. The of¬ 
ficers then proceeded to search all persons present as well 
as the premises. During this time a knock was heard and 
the officer identified as Captain Monroe was overheard 
saying “bring him into the apartment”, at which time the 
officer identified as Jefferson entered bringing with him a 
person later identified to this defendant as one William 
Maynard. This person was also searched. Then all present 
were taken to headquarters. At headquarters Deputy Chief 
Lutz handed to Mr. Mallette what was purported to be a 



8 


search warrant for premises where officer Jefferson had 
entered above. 

Kermit J. Mallette 

Subscribed and sworn to before me this 15th day of 


September, 1953. 

Jeanne C. Harris 

dfr 4k * 

Notary Public, D. C. 

* * a a a 

• w 

500 

• * w W tP 

Filed January 27, 1954 


Judgment and Commitment 

Criminal No. 1193-53 

United States of America 
v. 

William T. Maynard 

* ***#*•##• 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 4 

Eight (8) months to Twenty-four (24) months on Count 
One; Six (6) months on Count Two, the sentence on Count 

Two to run concurrently with sentence on Count One. 

• #*•#*•### 

501 Filed January 27, 1954 

Judgment and Commitment 

Criminal No. 1193-53 

• #•*###•#• 

It Is Adjudged that the defendant is hereby committed 
to the custody of the Attorney General or his authorized 
representative for imprisonment for a period of 
Eight (8) months to Twenty-four (24) months on Count 
one; Six (6) months on Count Two, the sentence on Count 
Two to run concurrently with sentence on Count One. 
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516 Filed April 27, 1953 

Affidavit for Search Warrant 

916-’53 G.J. 626-53 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Commissioner’s Docket No.. 

Case No.. 

United States of America 

v 

Kermit Mallette 

Before (Name of Commissioner) (Address of Commis¬ 
sioner) Matthew F. McGuire, Judge, United States Dis¬ 
trict Court 

The undersigned being duly sworn deposes and says: 

That he (has reason to believe) that (on the premises 
known as) Apartment No. 2, 3726 Hayes Street, N. E., 
Washington, D. C. in the District of Columbia, there is 
now being concealed certain property, namely (here de¬ 
scribe property) certain books, papers, memoranda, adding 
machines, and other devices and paraphernalia used in the 
setting up and promoting of a policy lottery commonly 
known as the numbers game which are (here give alleged 
grounds for search and seizure) in violation of D. C. Code, 
Title 22, Sections 1501 and 1502. 

And that the facts tending to establish the foregoing 
grounds for issuance of a Search Warrant are as follows: 
See the affidavit attached hereto and made a part hereof. 

Burtell M. Jefferson, 

Pvt. Burtell M. Jefferson, MPDS 
Signature of Affiant. 


Official Title, if any. 
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Sworn to before me, and subscribed in my presence, 
April 3, 1953. 


Matthew F. McGuire, 

Judge, U. S. District Court, 


517 Filed April 27, 1953 

Search Warrant 


916-’53 G.J. 626-53 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Commissioner’s Docket No. 

Case No. 

United States of America 

v 

Kermit Mallette 

To Inspector Clarence H. Lutz, M.P.D.C. or, the United 
States Marshal for the District of Columbia, or Any 
Law Enforcement Officer 

Affidavit having been made before me bv Burtell M. 
Jefferson that he (has reason to believe) that (on the 

premises known as) Apartment No. 2, 3726 Hayes Street, 
N. E., Washington, D. C. in the District of Columbia, there 
is now being concealed certain property, namely (here de¬ 
scribe property) certain books, papers, memoranda, add¬ 
ing machines, and other devices and paraphernalia used in 
the setting up and promoting of a policy lottery commonly 
known as the numbers game. The facts to sustain this 
are as set forth in the affidavit attached hereto and made a 
part hereof, which are (here give alleged grounds for 
search and seizure) in violation of D. C. Code, Title 22, 
Sections 1501 and 1502 and as I am satisfied that there is 
probable cause to believe that the property so described 
is being concealed on the (premises) above described and 
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that the foregoing grounds for application for issuance 
of the search warrant exist. 

You are hereby commanded to search forthwith the 
(place) named for the property specified, serving this 
warrant and making the search (in the daytime) and if 
the property be found there to seize it, leaving a copy of 
this warrant and a receipt for the property taken, and 
prepare a written inventory of the property seized and 
return this wmrrant and bring the property before me 
within ten days of this date, as required by law. 

Dated this 3rd day of April, 1953 

Matthew F. McGuire, 

Matthew F. McGuire, Judge. 

U. S. District Court 

April 28, 1953 

*••*•••••• 

512 916-’53 G.J. 626-53 

Statement af Facts Relative to the Request for a U. S. District 
Court Judge's Search Warrant for Premises 3726 Hayes 
St. N. E., Washington. D. C.. Occupied by One Kermit 
Mallette. for Violation of the District Lottery Laws, and 
Arrest Warrants for the Following Named and Described 
Persons, for Violations of the District Lottery Laws. 

Kermit Mallette: col; male, light brown skin, 5'-7", 200- 

210 lbs, gray hair, 60 yrs., occupant of 
premises 3726 Hayes St. N. E. apt. # 2 

John Doe # 1: 5'-8", Med. Br. skin, 150-160 lbs; 30-35 yrs. 

operates Capitol cab # 737 

John Doe # 2: 5'-8", 34-38 yrs; dark brown skin, 220-240 

lbs., operates Skyking Cab # 10 

John Doe ■# 3: 5'-9", 35-40 yrs; 160-170 lbs; medium 

brown skin, rides in cab with John Doe 
# 2 
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John Doe # 4: 5'-S", 40-42 yrs; 160-170 lbs; light brown 

skin, small mustache operates a 1950 
Lincoln sedan, bearing 1952 D. C. tags 

# K-9148 

John Doe # 5: 5'-8", 28-30 yrs; 1651 lbs; medium brown 

skin, small mustache, operates a 1952 
Pontiac Catalina bearing 1953 D. C. tags 

# J-2643, listed to a Fred Brown, 2643 
Birney Place S .E. 

Having received a complaint from a citizen that wished 
to remain anonymous that numbers were being turned in at 
premises 3726 Hayes St. N. E. to a man described as about 
52 yrs. of age, living in an apartment with a man named 
Davis, and who also drove a Cadillac automobile, and who 
had the phone number Li. 7-9105 listed to the premises, 
Pvt. Burtell M. Jefferson, assigned to the Morals Division 
of the Metropolitan Police Department, was assigned to 
make an investigation, and commenced making observa¬ 
tions of these premises on March 23, 1953. 

515 Burtell M. Jefferson 

Pvt. Burtell M. Jefferson, 
Morals Division 

Subscribed and sworn to before me this .... day of 
April 1953. 


U. S. District Court Judge 
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7 EXCERPTS FROM PROCEEDINGS AND TESTIMONY 

Mr. Mitchell: First, if it please Your Honor, I wish to 
formally apprise the Court that it is the intention of the 
defendants to renew and rely upon each and all of their 
several motions ■which have heretofore been filed in this 
cause. 

* • # • * * • * * * 

* * * I wish to ask Your Honor to grant a judgment of 

acquittal at this time as to the first count. * * * 

8 That all Mr. Hantman has said in his opening 
statement is that the defendants were possessed of 

numbers paraphernalia. * * * the possession of lottery 
paraphernalia constitutes a misdemeanor in the District of 
Columbia. * * * 

• • # * * * • * * # 

10 The Court: * # * I will overrule it at this time. 

# • # • • # * * * # 

Buriell M. Jefferson 

was called as a witness by the Government and, having 
been previously duly sworn, was examined and testified as 
follows: 

Direct Examination 
By Mr. Hantman: 

Q. Give us your name and assignment, please. A. Officer 
Burtell M. Jefferson. I am assigned to the Morals Division 
of the Metropolitan Police Department. 

Q. And you are a police officer; is that correct? A. That 
is correct. 

Q. How long have you been on the police force, Officer 
Jefferson? A. About 5^ years. 
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Q. How long have you been in morals work? A. About 
two years. 

Q. Are you familiar with the street address, 3726 Hayes 
Street, Northeast? A. I am. 

• •#••#•••# 

11 Q. Did you ever have occasion to make any ob¬ 
servations of these premises? A. I did. 

• •#••*•••• 

Q. Particularly, did you ever have occasion to make ob¬ 
servations with respect to apartment 2 at this address? 
A. I did. 

Q. How did you happen to undertake these observa¬ 
tions? A. I was assigned to make an investigation in re¬ 
gard to— 

Mr. Mitchell: Objection. 

The Court: I overrule the objection. 

The Witness: I was assigned to make an investigation 
in regard to a complaint that had come into our office. 

By Mr. Hantman: 

Q. Can you tell us the period of time over which you 
made these observations, sir? A. March 23, up to 

12 April 3,1953. 

Q. Now, with respect to your observations which 
you made of these premises during that period, sir, can 
you tell us what you saw and everything you did in con¬ 
nection with apartment No. 2 at 3726 Hayes Street, North¬ 
east? A. When I first— 

Mr. Mitchell: The question is also objected to. 

The Court: I understand this whole line is objected to 
and overruled. 

The Witness:When I first started to making my obser¬ 
vations I noted that there was an unusual amount of traf¬ 
fic into apartment 2. 
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Mr. Mitchell: Objection to that. 

The Court: I think you had better be more specific. 

By Mr. Hantman: 


Q. Now, see if you can tie it to specific days, starting 
with March 23, if you will, sir, and tell us who came or 
went, man, woman, just what you saw and what you did. 
A. On March 23, 1953, at about 2:30 p.m., I observed a 
woman enter premises 3726 Hayes Street, Northeast, 
apartment 2. I had followed this individual from 7th and 
T Street, Northwest, where she had gotten into a cab at 
that point. 

I kept the premises under observation and at about 2:45 
p. m. observed a Sky King cab No. 10 occupied by two men 
park on the lot in front of this building. 

13 Two men got out of the cab and entered apart¬ 
ment No. 2 of this address. 

Q. Did you go to that apartment at any time that day? 
A. Yes, sir, I did. After these men entered the apartment 
I went up to the door and I was able to hear greetings 
passed between two persons that had just entered and 
someone inside. After that I heard the sound as if some¬ 
one were dumping a large quantity of coins. 

Mr. Mitchell: Objection. 

The Court: Overruled. 


The Witness: A large quantity of coins on a table as if 


someone were wrapping or unwrapping a bag or bags. 


* • # * • * • • • * 


14 Q. Proceed, sir. A. After that had transpired, I 
remained in the hallway of these premises and about 
five minutes after these men had entered the premises I 
heard the sound as if someone were coming toward the 
door, and I went up to the first floor landing, and these 
men left the premises. 

While I was there on the first floor landing I noticed a 
mail box in the hall and on the mail box for apartment No. 
2 there was the name “Mallett” written there in pencil: 



12 


I went back outside of the apartment and at about five 
minutes of 3:00 I noticed a Lincoln sedan bearing D. C. 
tag K 9148 drive onto the parking lot and the operator of 
this car also went into apartment No. 2 of this address. 

After his entrance I went to the peep sight in the door 
to apartment No. 2. I looked through and there seemed to 
be a shadow of someone standing just inside the doorway. 
After the entrance of this individual I also heard again a 
sound as if someone were dumping coins on the table, and 
the rustling of paper. 

Q. Did you make any subsequent observations on this 
apartment, sir? A. I did. 

Q. When was the next time you made observations? 
A. That was on the 24th of March. 

Q. Will you tell us what you saw, just briefly, and 
15 what you did in connection therewith? A. On March 
24,1953,1 again saw a Sky King cab No. 10 occupied 
by two men drive up onto the lot. They entered apartment 
No. 2 of the premises. I again heard the sound of someone 
dumping coins on the table and I later saw the Lincoln 
sedan with the tag number K-9148 drive up. The person 
driving this car also went into the premises and I again 
heard the sound as if someone were dumping coins on the 
table, as I listened at the door. I could also hear the sound 
of someone operating an adding machine. 

Q. Now, did you make any later observation of these 
premises, sir? A. I did. 

Q. What was the next time that you observed these 
premises? A. On the 26th of March. 

Q. Will you tell us briefly what you saw and what you 
did in that connection? 

The Court: Mr. Mitchell, I understand that vour ob- 
jection goes to all of this? 

Mr. Mitchell: Yes, Your Honor. 

The Witness: On the 26th of March, 1953, I observed 
the Sky King cab drive up and the occupants of the cab, 
two men, enter apartment No. 2 at 3726 Hayes Street. 
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Northeast. I listened at the door and I heard some- 

16 one dump a large quantity of coins on the table. And 
at that time I heard someone say: “Let’s hurry up 

and finish so we can play some poker.” 

Later when I heard the sound of someone saying, “I 
will see you later,” I went back up to the landing and two 
persons that had gone in previously came back out. 

I went back outside and watched the parking lot and 
I again saw the Lincoln sedan drive up, the operator get 
out, go into the building, and enter apartment No. 2 of this 
address. 

• * # • • * * • • , # 

Q. This was on the 26th of March, 1953? A. That is 
correct, sir. 

Q. Did you make any subsequent observation of these 
premises? A. Yes, sir, after. 

Q. Will you just tell us briefly the dates on which you 
made the subsequent observation? A. On March 27 and 
March 30 and March 31 and April 2 and April 3. 

* *##*#*•** 

Q. Were your observations on those days the 

17 same? Were your observations on those days the 
same or different from the observations you have 

just related? 

• * # • * * • • * | # 

Q. Let’s start with the 27th, Officer Jefferson. When you 
came to the premises on March 27, 1953, tell us specifically 
what you saw, what you heard, and what you did. A. On 
March 27, 1953, I again observed the Sky King cab drive 
up and the occupants go into apartment 2 of 3726 Hayes 
Street, Northeast. They stayed in there for a period of 
about ten minutes and after they had entered I listened at 
the door and heard the sound of someone dumping coins on 
the table, and the sound of an adding machine being op¬ 
erated. 
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I also observed the operator of the Lincoln sedan enter 
these premises, stay about ten minutes after he entered, 
and I heard the sound of coins being dumped on the table 
again. After he left, I could also hear the sound of an add¬ 
ing machine being operated. 

Q. Now, with respect to March 30, which you men- 

18 tioned a moment ago, tell us what you saw and heard 
on that day. A. On March 30, I first observed a 

Pontiac sedan from a place where I was making observa¬ 
tion. I followed it to the market lot in front of 3726 Hayes 
Street, Northeast, and saw the occupant get out and had 
at that time in his hand a brown paper bag. He entered 
apartment No. 2 of these premises. 

I listened outside the door and I heard this person that 
had just entered say, ‘‘How are you all doing?” After that, 
I heard the sound of someone dumping coins on the table 
and the sound of an adding machine operating. 

Q. With respect to March 31, now, 1953? A. On March 
31, 1953, I again followed this Pontiac to the parking lot 
outside of 3726 Hayes Street and saw the operator enter 
apartment 2 at this address. 

Again, I heard the sound of coins being dumped on the 
table and of an adding machine being operated. 

Q. And with respect to April 2, 1953? A. On April 2, 
1953, at about 2:40 p. m., I observed a Cadillac sedan with 
tag number 8798 traveling east on Benning Road. It was 
being operated by Defendant Mallett. He was in company 
at that time with a woman, an unidentified woman. He 
parked on a lot in front of premises 3726 Hayes Street. 
Northeast, and he and the woman went in. 

Q. Did you get a good look at the man driving 

19 that vehicle? A. Yes, I did. 

Q. Is he in court here today? A. I do see him. 

Q. Will you point him out? A. He is the gentleman 
seated at the table in the brown suit with his hand on his 
chin. 
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Mr. Hantman. Will the record indicate, Your Honor, 
the witness pointed out Defendant Mallett? 

Mr. Mitchell: We so stipulate. 


Q. That is the individual you saw driving the Cadillac? 
A. That is correct. 

Q. What else if anything did you see on this date, April 
2, in connection with apartment No. 2? A. I also saw a 
Shy King cab No. 10 drive up with three persons in it and 
they entered apartment No. 2 of this address. 

1 listened at the door of the apartment and heard the 
sound of someone dumping coins on the table. It sounded 
as if someone were coming toward the door. I went back 
up on the landing and at that time I saw the other defend¬ 
ant, Mr. Maynard, leaving in company wdth the occupants 
of the taxicab. 

Q. Did you see him leaving? A. Yes, leaving. 

20 Q. Where did he come from? A. He went in the 
apartment with the occupants of the taxicab. 

Q. And at the time you saw the defendant, Maynard, in 
the premises, do you know whether or not the defendant, 
Mallett, had yet left the premises? A. He was still in the 
premises; he hadn’t left. 

Q. Now, did you see either one of these defendants in 
connection with premises, apartment 2, 3726 Hayes Street, 
Northeast, on any subsequent occasion? A. I did. 

Q. When was that, sir? A. On April 3, 1953. 

Q. Tell us what you observed with respect to those two 
defendants on that day, sir. A. About 2:40 p. m., April 3, 
1953, I again observed Mr. Mallett operating the Cadillac, 
which he parked on the lot in front of 3726 Hayes Street, 
Northeast. He was again accompanied by the woman whom 
be had been with on the previous day and they both entered 
apartment 2 of 3726 Hayes Street. 


A. After a conversation with other members of the 
Morals Division, I went to apartment No. 2, 3726 
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Hayes Street, and knocked on the door and someone an¬ 
swered, “Who is it?’’ I said, “Jeff.” At that time the 
door was opened by Mr. Mallett and I identified myself to 
him as a police officer and stated that there was a search 
warrant outstanding for his premises. 

Q. Let me ask you this, Officer Jefferson: With respect 
to the observations you had made during the period March 

23 to April 3, 1953, did you know any of these people? 
A. Yes, sir, I did. 

Q. What time of the day or night did these people gen¬ 
erally arrive at 3726 Hayes Street, Northeast? A. Between 
2:15 and 3:00 p. m. 

• •*••*•••# 

24 By Mr. Hantman: 

Q. Now, with respect to April 13, 1953, sir, did you on 
that date have a search warrant for the premises, apart¬ 
ment No. 2, 3726 Hayes Street, Northeast? A. I did. 

Q. Will vou tell us as best vou can recall—did vou exe- 
cute that search warrant, sir, or assist in it? A. I assisted 
in the execution of it. 

Q. Will you tell us just what you did in that connection, 
sir? A. After I had been admitted to the apartment by 
Mr. Mallett, I went through the apartment into the living 
room and opened what I considered the front door of the 
apartment and allowed two more members of the Morals 
Division to enter at that time. 

25 Q. Who were they, do you remember? A. Officer 
Joseph Stanczak and Officer W. A. Roy. 

Q. Who w T as in the premises—now, speaking of this 
apartment No. 2—when you entered? A. The defendant 
Mallett, a Mr. Pitts, Wallace Mason, and if I am not mis¬ 
taken Thomas Mason. 

Q. Do you recall what they were doing at the time? 
A. Thev were seated at a table in the kitchen and there 
were cards on the table as if they had been playing cards. 

There was also a Miss Burgin, if I am not mistaken, and 
another individual whom I can’t recall. 
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Q. Were there any other police officers present at the 
raid? A. Captain Monroe and Deputy Chief Lutz, and 
Private Hankins. 

Q. Did they enter the premises? A. They did. 

Q. How, if you know, did they gain access? A. Mr. 
Mallett opened the door for them. 

Q. What if anything did you do at that time, sir? A. 
After all the members of our party had gained entrance 
into the apartment. I informed Captain Monroe that I was 
going back outside to the parking lot to make observation. 

• * * * * * • • • 1 * 

26 Q. As a result of the conversation you had with 
Captain Monroe you went outside? A. That is cor¬ 
rect. 

Q. What if any thing did you see or do when you left 
the premises? A. After I had been out on the parking lot 
about three minutes I saw defendant Maynard drive up in 
a yellow Plymouth convertible. He parked the car, got 
out and stood in front of the car for about two minutes, 
and then he walked into the basement of the building and 
up to the door of apartment No. 2. 

I followed Mr. Maynard. He knocked on the door and 
was admitted by Captain Monroe. After he walked in, 
I walked in behind him and Captain Monroe asked me if 
I knew the defendant and I said yes, at which time I identi¬ 
fied myself to him as a police officer. Captain Monroe in¬ 
structed me to take him into the living room and search him, 
which I did. 

Q. WTien did you place the defendant Maynard under ar¬ 
rest? A. After Captain Monroe asked me if I knew him. 

Q. And did you take the defendant Maynard into 

27 the other room and search him? A. I did. 

Q. What if anything did you find when you 
searched him? A. There were $272 in bills, and a quan¬ 
tity— 
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The Court: You can’t estimate the amount of change? 
The Witness: He had $272 in bills. His change wasn’t 
taken. 

The Court: He said that he took from him $272 in bills 
and there was some change in his pocket book but he did 
not take the change, and that there were some numbers 
slips which he had on him. 

• •#**##**# 

28 Mr. Hantman: I think, if the Court please, at 
this point the Government would like to introduce 

the evidence. If Mr. Mitchell has any objection to the valid¬ 
ity of the search, this might be a good point to determine 
that outside of the presence of the jury. 

The Court: Well, I take it that he is objecting. 

Mr. Mitchell: Yes, sir. 

The Court: I will excuse the jury for a few minutes. 
You will remember the usual instruction about not dis¬ 
cussing this case, and keeping an open mind. 

(Thereupon the jury retired from the court room.) 

The Court: Now, has this entire matter been passed on? 
Mr. Hantman: Yes, sir. 

29 Burlell M. Jefferson 

was called as a witness by counsel for defendants and, 
having been previously sworn, testified as follows: 

30 Q. Now, did you have occasion, sir, to see this 
copy of the search warrant before? A. I did. 

Q. You tell the Court, sir, w^hen it was that you saw it. 
A. I saw it on April 3, 1953, when I swore to an affidavit 
supporting the search warrant before Judge McGuire. 

• ••••••••• 

31 Q. Well, did you see one—let me ask you this way, 
if I may, Officer: Did you see a copy of the war¬ 
rant served upon Mr. Mallett? A. I did. 
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Q. Where were you, sir, and at what time did you see 
that and by whom was it served? A. It was served by 
Deputy Chief Lutz in the living room of apartment No. 
2, 3726 Hayes Street, Northeast, on April 3, 1953, I would 
say about two minutes after the deputy came into the apart¬ 
ment. 

32 Q. Now, at that time, sir, and pursuant to your reg¬ 
ular procedure, you didn’t serve an affidavit upon 
him? A. There w T as an affidavit attached to the search 
warrant. 

• * * • * * * • • ; • 

Q. Will you tell us what the affidavit looked like? A. If 
I am not mistaken, it vras a four-page affidavit, a compila¬ 
tion of the observations I had made pursuant to obtaining 
the search vrarrant. 

Q. And you couldn’t be mistaken that it was served upon 
this defendant in the living room of premises 3726, apart¬ 
ment 2? A. I could not. It was not done in my presence. 

34 Q. Now, did you know some of these people you 
say you saw enter the premises? A. Yes, I did. 

Q. Whom did you know? A. I knew Mr. Mallett. I 
knew the operator of Sky King cab No. 10. I also knew— 
I didn’t know his name—but I knew him by sight, the de¬ 
fendant, that was operating the Pontiac sedan. 

Q. Well, you knew these persons because you had seen 
them go in and out of the premises; is that right? A. No, 
sir, I had known them prior to seeing them go into that ad¬ 
dress. 

Q. How long have you known Mr. Mallett? A. I have 
known Mr. Mallett over a period of five years, I know. 

• # • • # • • # •:« 

Q. Now, you said you knew a person in Sky King cab 
No. 10. Who was he? A. He was at one time the pro- 
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35 prietor of a restaurant in the unit block of G Street, 
Northeast, and to me he is known as “Mule”; that is 

the name I know him by, “Mule.” 

Q. Well, now, there wasn’t anybody there that you knew 
that you personally had personal knowledge of who was 
engaged in the numbers, was there? A. Suspected of it. 

36 A. I had personal knowledge that one of the 
persons that was subsequently arrested had been 

at one time, or was at that time engaged in the numbers 
business. 

Q. You say subsequently arrested? A. That is right. 
He wasn’t arrested. 

Q. We are talking about as of the time you made your 
observations and as of the time you went into these prem¬ 
ises. A. Yes, I had knowledge that one of the individuals 
was in the numbers business. 

Q. Who was that? A. That was Frederick Lyles. 

38 Q. Is that the individual? A. That is the person 
I know as Frederick Lyles. 

39 Q. Designated as No. 4? A. That is right. 

#*•#•••••• 

40 Q. During all of the period of your observation 
did you at any time, sir, up to and prior, immediately 

prior to the occasion of the search of the premises, did you 
seen anyone with a numbers slip? A. No, sir, I did not. 

Q. Did you see anyone accept a bet? A. No, sir, I 
did not. 

Q. Did you at any time, yourself, make a bet in the 
premises with Mr. Mallett or anyone else in the premises? 
A. I did not. 

**•••••#•• 

Q. And you at that time also, sir, stated that you 
had a warrant? A. That is correct. 


41 
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Q. But you didn’t have the warrant, did you? A. No, 
I informed Mr. Mallett that there was a search warrant 
for his premises. I didn’t state I had it. 

Q. When you walked in his door you did not have a 
search warrant? A. It was not in my possession, no. 

Q. Now, as a matter of fact, you walked in this place 
and then went to another door and opened it up for the 
other officers; did you not? A. That is correct, sir. 

Q. And you didn’t have a warrant at that time in your 
possession, did you? A. I did not. 

Q. Now, up until the time, sir, that you knocked on the 
door and went into those premises, had you ever been in 
apartment No. 2 at 3726 Hayes Street, Northeast? A. 
I had not. 

Q. Up until that time, sir, did you actually know of 
your own personal knowledge what was in the premises? 
A. I didn’t know. 

42 Q. Well, did you ever see? A. No, I did not. I 
had my suspicion, but I did not know. 

Q. All you had was a suspicion; isn’t that true? A. 
That is correct. 

Q. At that time, sir, of your own personal knowledge 
you didn’t know whether apartment 2 at 3726 Hayes Street, 
Northeast, was a cab headquarters or not, did you? A. 
Yes, sir, I knew it wasn’t a cab headquarters. 

Q. You knew it wasn’t? A. I knew it wasn’t. 
#*•#•••*•• 

Q. Now, on the occasions that you saw the defendant, 
Mallett, and on the occasion prior to the raid of the 
premises, did you at any time see Mallett with a numbers 
slip? A. No, sir. 

43 Q. Did you at any time see him accept a bet from 
anyone? A. I did not. 

Q. Did you at any time see the defendant, Maynard, 
with a numbers slip? A. I did not. 

Q. Did you see at any time defendant Maynard accept a 
bet from anyone? A. I did not. 
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Q. Now, sir, I believe you stated that you had looked 

at the mail box and vou there saw a name written in 

* 

pencil? A. That is correct. 

Q. The name “Mallett”? A. Mallett. 

Q. Did you also see the name of William Johnson? A. 
There was only one name on the mail box and that name 
was Mallett. 

Q. You couldn’t be mistaken about that? A. Positive. 

• *•••••*•• 

44 Q. Now, at that time, or about that time, you 
were directed—I believe you said—by Captain Mon¬ 
roe to bring the defendant Maynard in, and you placed him 
under arrest; is that correct? A. No, sir, I did not say 
that. 

Q. Well, now, did you at the time you saw him in the 
hallway identify yourself as a police officer? A. No, sir, 
I did not. 

Q. Well, now, what did you say to Maynard? A. I 
didn’t say anything to the defendant in the hall. 

Q. Well, isn’t it a fact that there came a time that 
Captain Monroe came to the door and said to bring 

45 him in, too? A. No, sir, there did not. 

Q. Well, now, you tell us what happened. A. Mr. 
Maynard knocked on the door and Captain Monroe opened 
the door and Maynard walked inside the apartment. 

Q. What did Captain Monroe say if anything when he 
opened the door? A. He didn’t say anything to my knowl¬ 
edge. He opened the door, and the door opens—if you 
are facing this way (indicating), it pulls back toward you, 
and he opened the door from this direction (indicating), 
and Maynard walked in and I walked in behind Maynard. 

At that time. Captain Monroe asked me, he said, “Do 
you recognize this gentleman?” I said, “Yes, I do. I have 
seen him here previously.” 

I at that time identified mvself to Mr. Mavnard as 
a police officer and Captain Monroe at that time instructed 
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me to take him into the other room, which would be the 
living room, and search him, which I did. 

Q. Now, Officer Jefferson, isn’t it a fact that the living 
room is the first room that you get to? A. It is not. 

Q. You couldn’t be mistaken about that, could you? A. 
I am positive. 

q # * # p r i or to the occasion of the 3rd of 

46 April, 1953, at which time you entered apartment 
No. 2, had you ever seen any books, papers, slips, 

or any numbers paraphernalia whatsoever in premises 
apartment 2 of 3726 Hayes Street, Northeast? 

The Court: I think he has testified several times that 
he did not, Mr. Mitchell. 

Q. Had you seen any such documents, papers, para¬ 
phernalia, on any of the persons that you saw enter 
premises 3726 Hayes Street, Northeast? A. I had seen 
papers on one person that I had seen enter premises 3726 
Hayes Street, Northeast. 

Q. All right, did you see numbers slips, number books, 
policy books, on any of the persons that you saw enter 
3726 Hayes Street, Northeast? A. No, sir. 

Q. And about entering the premises, the only thing that 
you saw there, I believe that you described, was what you 
took from Mr. Maynard, which you described as numbers 
paraphernalia; is that correct? A. No, sir, that isn’t 

47 the only thing I saw when I entered apartment 2. 

• ••*#«••• • 

Q. And you went to the bedroom and there you saw two 

beds; did you not? A. Yes, sir. 

• * * * # * • • * * 

48 Cross Examination 

Bv Mr. Hantman: 

* 

Q. Was it your testimony that Deputy Chief Lutz gave 

a copy of this warrant to Defendant Mallett? A. He did. 

#••••*•••• 
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50 Redirect Examination 

By Mr. Mitchell: 

#****#•#•• 

Q. Did you see anyone else examine it in any fashion? 
A. Yes, I did. 

Q. Whom did you see examine it? A. Mr. Mallett. 

Q. Where was he at the time you saw him examine 

51 it? A. He was in the living room, right after the 
Deputy gave him the search warrant. He glanced at 

it and laid it down on a coffee table that was in the 
living room. 

#•#**#*#*# 

Q. So then, as a matter of fact, you don’t know whether 
the one that was given to Mr. Mallett had an affidavit 
attached to it or not? A. Yes, I do. 

Q. Well, did you see the affidavit when you were in the 
premises? A. Yes, I did. 

#••**#•••• 

52 Q. Now, just one thing further: You stated in 
your affidavit, sir, that you recognized the 1952 

Pontiac convertible bearing 1953 D. C. tags No. 1-2929, 
the same which had been operated by a Norman Suter, 
a known numbers man? A. That is correct. 

Q. Now, do you know Mr. Suter, sir? A. Yes, I do. 

Q. And did you ever see Mr. Suter with any numbers? 
A. No, sir, I never seen him with any. 

Q. Did you ever see him accept a bet from anyone? A. 
No, sir, I have not. 

Q. Did you ever know him to be convicted for the 
numbers? A. If I am not mistaken, yes. 

Q. When was that? A. I couldn’t give you the exact 
date, if I am not mistaken. 

Q. Well, was it a year ago or a matter of a few months 
or many, many, years ago? A. It hasn’t been recent, 
to my knowledge. 
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53 Q. As a matter of fact, of your own personal 
knowledge you don’t know, do you? A. Yes, I have 
checked the record. 

Q. You have checked the record? A. Yes, sir, I have. 

Q. Could you tell us now approximately when it was 
that Mr. Suter was convicted of the numbers and what 
specifically he w T as convicted of? 


A. If I am not mistaken, I think the gentleman in ques¬ 
tion was charged in 1947 or 1948, if I am not mistaken. 
I am not positive about it. 

Q. Well, at any rate, you didn’t know of any conviction 
of his for the numbers operation in 1953? A. No, I 
did not. 

Q. Nor in 1952? A. No. 

Q. And you never saw him in premises 3726 Hayes 
Street, Northeast, apartment 2? A. No, I never saw him 
in apartment 2. 

# * # * * * • * * * 


56 The Court: I think that perhaps some of us have 
forgotten the reasons for the adoption of the first 

ten Amendments, and I am just as anxious as you are to 
see that unlawful searches and seizures should not come 
into existence any more than there should not be soldiers 
posted in houses, and so forth, but that doesn’t say 

57 that there shall be no searches and seizures on rea¬ 
sonable grounds. I don’t know how else it could be 

done. 

*«•••*•••• 


Now, there is no question but that suppose this man 
operated a chain of taxicabs—suppose the men came in 
each day at or about a time—and we all know—it is a 
matter of public knowledge. 

The Court: If you can establish that fact, I would 
suppress the warrant. 


* • * * 


# • 









The Court: And I mean it. 


#**##*••*• 

60 The Court: Well, as I say, I don’t know what else 
the officers could do to show probable cause when 

they issued this warrant. They observed these people 
come here. They observed statements made. They ob¬ 
served money being poured out; not “I raise you two,” or 
anything like that—Mr. Mitchell, you wouldn’t understand 
that, I am sure, but I have heard of it by hearsay, myself— 
and one of these men that was driving up there— 

61 maybe a long time ago—had been convicted, how¬ 
ever, according to this, or at least was a known 

numbers backer. 

*••••#•••• 

65 The Court: Then is it your position that Judge 
Holtzoff should have had the right to hear that 
testimony—that I should have the right to hear the testi¬ 
mony and see that the jury should also have the right to 
hear the testimony, so if they come to the conclusion that 
the warrant was improperly issued the case probably 
would be dismissed, which would probably be the situa¬ 
tion here? 

*••*•#*•*• 

69 Clarence H. Lulz 

70 was called as a witness by counsel for the defend¬ 
ants and, being first duly sworn, was examined and 

testified as follows: 

Direct Examination 
By Mr. Mitchell: 

#«•••*•••• 

Q. Did you have occasion, sir, on the 3rd day of April, 
1953, to go to premises 3726, apartment No. 2, Hayes 
Street, Northeast? A. I believe that was the address. 
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It was the 3rd of April and I believe that is the address. 

Q. Did you go there, sir, alone or in company with 
others? A. With others. 

Q. Do you recall now the names of the persons with 
whom you went? A. Private Jefferson, Captain Monroe, 
Private Stanczak, Private Roy, and Private Hankins. 

• •••••*••• 

73 Q. Now, at the time Mr. Mallett was seated there 
at the table, wliat if anything was he doing; do you 

recall? A. Well, he wasn’t doing anything at that moment 
when we entered. I can tell you what was on the table 
but I didn’t see anything done. 

Q. Tell us that, sir. A. There were two cards at the 
far end of the table on the right-hand side of the 

74 table, and there was some money, as I recall it, 
at the near end of the table, and they later stated 

they had been playing cards—“tonk.” 

• • • • * * * # • * 

76 Q. Well, now, do you recall, as a matter of fact, 
that that happened, or is that just because that is 
your usual procedure? A. I know there were affidavits 
attached to both the original and a copy at the time that 
I had it, and it was attached when I gave it to him. 

# • * * * • # • • • 

80 Mr. Mitchell: Officer Jefferson, please. 

# * # # • • * * * ! • 

81 Burtell M. Jefferson 

resumed the witness stand and testified further as follows: 
Direct Examination (Continued) 

By Mr. Mitchell: 

• * * • # • * • «:• 

Q. Now r , sir, did you personally receive this information? 
A. No, sir, that information was taken from our complaint 

i 

book. 
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82 Q. Now, you don’t know who the informant was, 
do you? A. No, sir, it was an anonymous call. 

Q. And you had never received any information, as far 
as you know, from that particular person before, had you? 
A. No, sir. 

Q. Now, did you at any time, sir, see Mr. Frederick 
Lyles operate cab? A. No, sir. 

Q. Did you at any time, sir, see Frederick Lyles in 
apartment No. 4? A. No, sir. 

88 A. It was a 1952 Pontiac Catalina. The color was 
blue and cream. 

Q. Now, did you ever at any time see the gentleman 
who you have just identified in any car other than the car 
you have just described? A. No, I haven’t. 

89 Q. Mr. Jefferson, you identified Mr. Fred Brown 
as John Doe No. 5; is that correct, sir? A. That is 

correct. 

91 Now, these premises at 3726 Hayes Street, North¬ 
east, consist of a number of apartments, 30 or 40 

apartment units; is that correct, sir? A. Not in each 
building, no. 

Q. Isn’t it all one building? A. No, it isn’t. 

Q. Separate buildings? A. That is right. They have 
separate addresses. 

**•••••••• 

92 Q. Now, all of those apartments consist of 30 or 
40 apartments, do your best estimate; is that true? 

A. It is about 30 units. 

Q. Now, all of those 30 units are serviced by the park¬ 
ing area? A. That is right. 

#*•••**••• 


There are only two units in the basement, one on 
93 the left which would be apartment 1, and one on the 
right which would be apartment 2. 

* • • * • • * * # • 

i 

98 Q. Now, Mr. Jefferson, each of those doors that 
you have testified about close automatically, don’t 

they? A. That is right. 

* * * * • * * • • • 

99 Q. Now, I will ask you, Mr. Jefferson, did you ever 
have occasion to see at one and the same time to¬ 
gether persons whom you identified, sir, as numbers 1 
and 2 in the affidavit? A. Numbers 1 and 2 what? 

Q. John Doe No. 1 and No. 2. A. No, I haven’t. 
*#•••*#••• 

100 Cross Examination 

By Mr. Hantman: 

Q. Officer Jefferson, whom does this John Doe No. 1 
refer to, do you know? A. Who was the operator of 
Capitol Cab No. 737. 

Q. Who is No. 2? A. He was the operator of Sky King 
Cab No. 10, if I am not mistaken. 

******#•«• 

101 Q. You said you didn’t type this affidavit? A. 
That is correct. 

Q. Did you read it before you signed it? A. Not fully. 

• •*•••#••* 

102 Q. Did you see that statement in there when you 
signed it? A. Yes, sir, I do. 

Q. You see it there now? A. Yes. 

Q. Did you see it when you signed it? A. No, I didn’t. 

* * * # * * # • 

103 The question in my mind, though, Mr. Hantman^ is 
here is an affidavit and a man says he didn’t read it 

before he signed it. 




Mr. Hantman: He didn’t read it entirely, I think lie 
said. That is what this witness said. He said he didn’t 
see that specific thing that I directed his attention to, 
the specific phrase. 

104 The Court: Well, I am giving a little thought to 
this. I don’t know whether this is a good affidavit if 

the man didn’t read it before he signed it in its entirety. 

105 By Mr. Hantman: 

Q. Did you dictate this affidavit, Officer Jefferson? A. 
Yes. 

Q. Whom did you dictate it to? A. David Parkman, 
secretary in the Morals Division. 

Q. How long after you dictated it did you sign it? A. 
I would say about a half an hour or 45 minutes. 

The Court: And you assumed it was the same as you 
dictated ? 

The Witness: Yes, sir. 

The Court: All right, go ahead. 

###••*•**• 

107 Q. Would you tell us the nature of the complaint 
you received to form the basis of your investigation, 

Officer? A. There was a call received in the Morals 
Division— 

**#•••*•*• 

Q. Did you check the complaint? A. I checked the book, 
the complaint book, which it was recorded on. 

*•*•••••*• 

108 The Witness: He stated that a man by the name 
of Kermit, who lived at 3726 Hayes Street, was 
supposed to have several men on the street that 

109 were writing numbers for him, and that he occupied 
an apartment in this building with a man by the 

name of Davis, and that Kermit drove a Cadillac auto- 


mobile, and that there was a phone listed to these 
premises, the number which was Lincoln 7-9105. 

*•*•••#•*• 

110 Q. On how many occasions did you see Frederick 
Lyles enter apartment 2, 3726 Hayes Street, North¬ 
east, between March 23 and April 3, 1953? A. Four times. 

Q. I believe you stated yesterday that on April 2 you 
saw both these defendants, Kermit Mallett and William T. 
Maynard, in the premises at 3726 Hayes Street, Northeast, 
apartment No. 2? A. That is correct. 

Q. Did you make any observation of the premises while 
they were there? A. Yes, I did. 

Q. And what did you see or hear while they were in 
there? A. The defendant Mallett was in company with 
this woman and he was the first one that I observed to go 
into the apartment, which was about 2:40 p.m. 

About 2:55 p.m., I observed the defendant Maynard 
go into apartment 2 in company with two other men. After 
their entrance into the apartment I heard a greeting 
passed between someone inside the apartment, and the 
sound of coins being dumped on the table. 

* « * • • * * » # • 

111 Q. Did you make any further observation of the 
premises that day? A. Yes, sir, I did. 

!*> * * * * * * * # * 

Q. What was that, sir? 

A. I heard the sound of adding machines being operated. 

„ * * • • • • * * t 

113 By Mr. Mitchell: 

Q. Now, on the occasion, sir, that you say that you 
came into the rear entrance and that you followed people 
who had preceded you who had parked their car, you drove 
in and saw them park and you thereafter followed them 
through this door into the premises. How close behind 
were you, Officer, on the occasion that you followed the 
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persons into these premises? A. I would say about 10 or 
15 feet. 

Q. Well, as I say, sir, and you are familiar now with 
the doors out there, if you were 10 or 15 feet behind the 
person and that person went to the door, would 

114 that door be closed or still open by the time you got 
there, walking at whatever gait you were walking? 

A. I wouldn’t say that it would, because to the best of my 
recollection those doors out there take a little time to close 
through the device that is used to close it. I imagine it 
works on a compressed air system that after it goes back 
to a certain distance the air forces it back shut. 
*•••••#••• 

Q. You are well known in the District of Columbia as a 
police officer; are you not? A. I would say fairly well 
known. 

115 Q. Now, can you tell us what part of this affidavit 
that you read and what part of the affidavit you 

didn’t read? A. I would say I read most of the affidavit 
as it was being dictated, except on the occasions if the 
page had been completed and had to take them out and 
more paper inserted into the typewriter, I would assist 
Parkman in doing that. 

Q. My question is, no\v that you have seen the affidavit 
can you tell us what part of this affidavit you did read and 
what part you did not read? 

#*•*•*#**# 

A. I would say I read the most of the affidavit in 

116 its entirety except, as I stated before, that whenever 
the paper was changed and placed in the typewriter 

I w’ould notice the last page that had been completed and 
then I would resume my dictation. 

Q. Let me ask you this: Do you know w’hat parts of this 
affidavit are untrue? 

• ••*•*#•#* 
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Q. All right, sir, there is also a reference there to apart¬ 
ment No. 4; is that true? A. No, that isn’t true. 

Q. And there is also, sir, a statement that you saw the 
witness Lyles in a 1950 Lincoln; is that true? 

117 The Witness: No, that isn’t true. 

• • * * * * m * * • 

The Witness: The tag numbers, K-9148, when I looked 
them up in the tag listing book was listed to a 1950 Lincoln 
sedan. That is the reason why it is in the affidavit in 
that form. 

#*#*#•**#:# 

Q. Now, did you see Norman Suter at any time drive a 
1952 Pontiac convertible, 1953 D. C. tags No. 1-2929, at 
any time? A. During my observation? 

Q. Yes. A. No, I didn’t see him driving it. 

• • # • # • * * # : • 

118 Q. Very well, sir, I will read a little further where 
you state that John Doe No. 1 and John Doe No. 2 

were together. A. Mr. Mitchell, if you will notice my 
copy—I don’t know about yours—but there seems to be 
quite a— 

119 Q. This -was the copy that was given to the de¬ 
fendant. Now, I mean did you have a different 

copy? I mean did you give him something that you didn’t 

file? A. No, it is a duplicate of the original there. 

• * « * * • # • *;• 

Mr. Mitchell: It says 2? 

The Witness: Yes, sir, with John Doe 2 as a passenger. 
There is a typographical error right there. It has 
“John Doe 32.” It should have been “John Doe No, 2 
as a passenger.” 

* • # * * * * * # i • 

120 A. And then it goes on to say, “And at about 3:05 
p.m. was able to see the 1950 Lincoln sedan being 

operated by John Doe No. 4 pass this point.” 

Q. Well, is that true? A. That is correct. I parked 
there at 2:30. 
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Q. And you saw John Doe No. 4, who is Frederick 

121 Lyles, come by in a 1950 Lincoln? A. I saw John 
Doe No. 4 pass this point; that is correct? 

Q. In a 1950 Lincoln? A. That is correct. 

Q. All right, sir. Now, you say thereafter you saw him 
go into apartment No. 2? A. That is right. 

Q. Is that true? A. It is. 

Q. Yes, sir, and you got out of that parking lot. This 
man—he was traveling, wasn’t it, and he didn’t stop? A. 
No, he didn’t stop. 

Q. And he was traveling and you got out of the parking 
lot and got in behind him and got out to the premises and 
parked vour car and saw him go into apartment No. 2? 
A. That is correct. 

Q. Now, you say, sir, that you saw’ the defendant—the 
witness, Brown, wdto is identified as No. 5—you say you 
saw him, sir, in a Pontiac sedan bearing tag No. K-2643— 
reading now from page 3 at the bottom. That is on the 
dates of March 31 and April 1? A. That is J-2643. 

122 Q. It is? A. Yes, sir, look in the third paragraph 
from the top wliere it starts off, “about 2:30 p.m., 

March 31, 1953.” 

Q. Yes, you have “J” there. 

You have a Pontiac Catalina there before the J-2643, 
haven’t vou? A. That is correct. 

Q. Now, w T e are not talking about the Pontiac Catalina. 
We are now talking about a Pontiac sedan which has tag 
No. K-2643. 

Q. Is that true? A. No, the tag number is J-2643. 

Q. Is it a Pontiac sedan? A. It is a Pontiac Catalina. 

Q. Don’t you say that is a Pontiac sedan? You say 
that there? 

The Court: Is that Catalina a sedan? 

• •***••• 
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123 The Court: I think it is entirely immaterial. I 
don’t see any reason why Judge McGuire wouldn’t 

have issued it whether it was a Catalina sedan or a Cata¬ 
lina coupe or anything else. I think it is immaterial. 

• • * • • * * • • • 

The Court: How did you dictate this affidavit Officer? 
The Witness: From my notes. 

The Court: No, I mean how did you dictate it? Did 
you dictate it to a stenographer and then the stenographer 
and then the stenographer transcribe it, or did you dictate 
directly to a machine ? 

The Witness: I dictated to a stenographer. He was 
typing as I dictated. 

The Court: I don’t think you understand me now. Now, 
this gentleman here is taking notes and later on if this 
becomes necessary to type out, it will be transcribed on a 
typewriter. Now, was it done that way or was it done by 
the person operating the typewriter taking it directly from 
vou? 

* , 
The Witness: That is the wav it was done. The 

124 person was operating the typewriter. 

The Court: And just in your presence? 

The Witness: Yes, sir. 

The Court: And as he got through you signed it after 
reading it over, assuming it to be correct; and you signed 
it, is that correct? 

The Witness: That is correct, sir. 

Frederick Lyles 

**•••••••* 

Q. How old are you Mr. Lyles? A. Forty-two. 

Q. And how much do you weigh, Mr. Lyles? A. 198. 
Q. And how tall are you? A. Five eleven. 

125 Q. Now, in March and April of 1953, were you em¬ 
ployed? A. I were, sir. 

Q. And where were you employed? A. National 
Archives. 


> 
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Q. What were your hours of employment, sir? A. A 
quarter of 9 to 5:15. 

Q. Now, calling your attention, sir, to a period between 
March 26 and April 3, were you on those occasions, on 
those dates, sir, during that period employed? A. I were, 
sir. 

Q. And were you on your job? A. I were, sir. 

Q. Now, calling your attention, sir, to an address known 
as 3726 Hayes Street, Northeast; do you know where that 
is? A. I do. 

Q. I will ask you, sir, if on March 26, or at any time dur¬ 
ing that period and specifically on March 26, at 3:05 p.m. 
or at any time during the period that has been stated to 
you and that is between the 26th of March and the 3rd of 
April, did you have occasion to visit in the afternoon hours 
between 2 o’clock and 5 o’clock, or 5:15 of thereabouts, did 
you have occasion to visit apartment 2 of premises 

126 3726 Hayes Street, Northeast? A. I did not, sir. 

Q. Now, in March of 1953 and April of 1953 did 
you own a 1950 Lincoln? A. I did not. 

Q. During the period of time just mentioned and when 
you had occasion to be on your job, did anyone else use 
your automobile? A. They did, sir. 

Q. Will you tell us who used your automobile? A. A 
friend of mine. 

Q. We want to know what his name is. A. Mr. Murphy. 
Q. Now, what is your employment? A. Truck driver. 
Q. And in that connection, sir, what were your duties? 
A. Delivery. 

Q. Who was your supervisor? A. Mr. Leon Poyner. 
Mr. Mitchell: That is all. 

Cross Examination 

By Mr. Hantman: 

******** 

127 Do you own a 1950 Lincoln? A. I do. 

******** 


• • 


• * 
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Q. Did you ever own a 1950 Lincoln? 

i 

* • * • • # * * • • 

128 Q. Will you answer the question? A. Yes. 

• # « * • * # * * •!♦ 

Q. Did you own it during March and April of 1953? A. 
I don’t know. I don’t think so. 

Q. Did you have a Lincoln automobile during March and 
April of 1953? A. I did. 

Q. Did you ever have D. C. tags K-1948 on your car? 
A. I did. j 

• # • • * * # # * * 

129 Leon Poyner 
#*#•####•• 

Direct Examination 
By Mr. Mitchell: 

Q. Would you kindly state your name to the Court please? 
A. Leon Poyner. 

Q. And where are you employed, Mr. Poyner? A. Na¬ 
tional Archives. 

* * # • • * * • * # 

130 Q. Now, do you have, sir, with you the records 
pertaining to the employment of Frederick Lyles? 

A. Yes, I do. 

Q. I will ask you, sir, now, if you will look at those rec¬ 
ords and tell us whether Mr. Lyles was employed and 
whether he •was present at his job on March 26? A. 1953? 
Q. 1953. A. March 26? 

Q. Yes, sir. A. He was at work. 

* # * • * * * * # ■* 

131 Q. Now, on March 26, can you tell us, sir, about 
2:30 p.m., 3:05 p.m., can you tell us, sir, where Mr. 

Lyles was? A. Well, Mr. Lyles left the building with rec¬ 
ords to deliver at 2 o’clock. 

132 Q. Now, where w r ere those records to be delivered, 
sir? A. I can give you that. That is the 26th? 
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Q. Yes, sir. A. Well, he left the Archives and he goes to 
Agriculture, Justice, Coast Guard, Treasury, Packard 
Building, Interior, Navy, Arlington Annex, Pentagon, 
Gravely Point, and Social Security Building and returned 
to the building approximately 4:30 to 5 o’clock. 

Q. Returned to the building between 4:30 and 5? A. 
Well, that varies. It depends on how much material they 
have. If they go over to Pentagon and those places, well, 
it is most likely 5 when they get back, or somewhere near. 
The exact time differs. 

133 Q. Now, can you tell us, sir, with respect to March 
27th ? A. It was on a Friday. 

Q. All right, sir, can you tell us the same question—could 
you give us the same information ? A. Well, he was pres¬ 
ent on that date. Now, I have to get the log for the 27th. 
I can give you the afternoon trip. 

Q. All right, sir, what was that ? A. Navy, Interior, Win¬ 
der Building which is the State—across the street from 
the State Department, 2020 M Street, the Packard Building, 
the Pentagon, and then to the Archives. 

Q. What time did that trip start? A. At 2 o’clock. 

Q. What time did he approximately return to Archives? 
A. Around 4:30. 

• ••••##•* » 

134 Q. Can you tell us, sir, with respect to March 31 
whether he was present on that date? A. March 

31, he was present on that day. 

Q. All right, sir, can you tell us what his tour of duty 
was on that particular day? A. HOLC, which is Third and 
Indiana Avenue; 131 Indiana Avenue; Justice Department, 
Old State; Interior; Navy; Pentagon; and then into the 
building. 

Q. And what time, sir, did that trip begin? A. Well, 
now, the exact time I can’t give you, but they finished that 
trip between 4:30 and 5. 


Q. All right. Now, can you tell us, sir, about April 1? 
A. April 1, he was present. 

• • * • • # # • 

135 Q. And would you say, sir, that the arrival back 
at the Archives was about the same time ? A. About 

the same time. 

Q. Wonld you tell us about April 2? A. April 2, he was 
present. 

Q. All right, yould you tell us what he did on that date ? 
A. Old Post Office, Commerce, Coast Guard, Seventeenth 
and Pennsylvania Avenue, Winder Building, Interior—that 
is North Interior, and South Interior, Navy, Packard 
Building, Arlington Annex, Agriculture, and then to the 
Archives. 

Q. And would you say that that trip ended at or about 
the same time as you have previously testified? A. 

136 Yes. It may vary a few minutes, something like that. 

Cross Examination 


By Mr. Hantman: 

Q. Mr. Poyner, would you look at your accession rec¬ 
ords for March 23 and March 24, 1953, and tell me whether 
Frederick Lyles was present that day, sir? A. What dates? 

Q. 23rd and 24th, 1953, sir. A. The 23rd, annual 
137 leave. 

The Court: What is that? 

The Witness: Eight hours annual leave. 

By Mr. Hantman: 

Q. How about March 24? A. Sick leave. 

Q. May I look at your records, sir? A. Yes. 

Q. Does anyone go out on these trips with Mr. Lyles 
when he makes these trips to the various buildings in and 
around the Washington area? A. At that time it was two 
men. 
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Q. Two men on all the dates that you have reference to 
when Mr. Mitchell examined? A. Up until approximately 
some time in August. 

Q. August of last year? A. August of 1953. 

*###*##•*# 

140 James O. Murphy 

Q. And calling your attention, sir, to a period some time 
between March 23 and April 3, some time in the month of 
March and April 1, let me ask you, sir, do you know whether 
Mr. Lyles had a car at that time? A. Yes. 

Q. I ask you, sir, did you ever use his cas ? A. I have. 
Q. Did you have occasion to use his car at any time 

141 between the months of March and April of 1953? 
A. I did. 

Q. Now, I will ask you, sir, did you ever have occasion 
to be at premises 3726 Hayes Street, Northeast? A. Yes. 

Q. Now, I will ask you, sir, if you had occasion during 
that period to be in apartment 2 of 3726 Hayes Street, 
Northeast ? A. No. 

Q. I will ask you, sir, where in those premises did you 
go? A. Apartment 1. 

Q. Apartment 1? A. Yes, sir. 

Q. Do you know Mr. Ted Wimberly? A. I do. 

Q. Do you know in which apartment he lives? A. He 
lives in apartment 1. 

###**##**• 

143 Percy Houston 

Q. And during the period of March 23, or during the 
period of the months of March and April, 1953, did you op¬ 
erate a cab known as Sky King Cab No. 10? A. Yes, I did. 

• *###*##•* 

144 Q. Now, did you go in the apartment occupied by 
this gentleman, No. 2, occupied by Mr. Mallett? A. 

No, I did not go in his apartment. 
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Q. Well, do you know what the number of the apartment 
is that is occupied by Mr. Wimberly? A. Ted? 

Q. Yes. A. His apartment is No. 1. 

Q. Now, did you go to apartment No. 1 or apartment No, 
2? A. I went to apartment No. 1. 

********** 

145 Cross Examination 

By Mr. Hantman: 

Q. Do you know Kermit J. Mallett? A. I have seen him. 
Q. Do you know him to talk to him? A. I know him to 
see him. I don’t do no business with him or anything. 

Q. What kind of busines is he in? A. I don’t know. I 
don’t do business with him. 

Q. Do you know William T. Maynard? A. William who? 
Q. William T. Maynard, the gentleman sitting here at 
the table. A. I have seen him. 

Q. Have you seen the two of them together? A. No, 
I haven’t seen them together. 

Q. Do you know Fred Brown? A. Fred who—Fred 
Brown—I don’t know Fred Brown. I can’t recall. 

Q. Do you know Fred Lyles? A. Fred Lyles—I don’t 
recall—not by that name. I might have seen him or called 
him something else. 

Q. Do you know anyone named Greasy Mike? A. 

146 Greasy Mike ? 

Q. Have you ever heard that nickname? A. Yes, 
that is the man you are talking about there. 

Q. Which man is it? You know who it is? A. That is 
Greasy Mike. 

Q. Pardon? 

Mr. Mitchell: Just a minute. I don’t think that is right. 
He said that is the man. Now, ask him. 

By Mr. Hantman: 

i 

Q. Which one is it? A. That is Greasy Mike there, I 
guess. 
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Q. Which one are you pointing to? A. The one in the 
back. That is the one, I guess he is talking about. 

Mr. Hantman: May the record show the witness has 
pointed out Kennit J. Mallett? 

The Court: All right. 

147 Odell Walker 

• •*•*••*#* 

148 A. Housing manager. 

Q. For what firm are you housing manager, sir? 
A. Mayfair Mansions, Incorporated. 

Q. And I will ask you, sir, in your capacity as housing 
manager are you familiar with the premises in the 3700 
unit of Hayes Street, Northeast? A. Yes, sir. 

Q. Can you tell us, sir, how many apartment dwellings 
there are in the 3700 unit of Hayes Street, Northeast? A. 
There are 39. 

• •••••#••• 

Q. Now, can you tell us about that, sir, how you enter 
from the rear? A. Well, we have all three parking 

149 areas in the rear, and persons who are driving 
simply drive up to the door, or near the door where 

they are going, and get out and walk through the laundry 
room and then into the hallway. 

• •••••*••• 

Q. Now, the doors to the apartment, sir: Of what con¬ 
struction are they? A. Metal. 

Q. And are they heavy or light? A. Heavy, sir. 

Q. And do they close automatically or manually? A. 
Automatically. 

Q. Now, these doors that close automatically— 

150 are they of the slow, automatic type or of the rapid 
automatic type? 

**#*#**•*• 



The Witness: It closes rapidly. 

**•**##••• 

Q. Now, with respect to hearing: Can you hear normal 
conversations from the hallway into these dwellings, sir? 
A. No, sir. ; 

• *•*••*••• 

151 Q. Now, are these doors equipped with peep 
sights ? 

The Court: What? 

Mr. Mitchell: Peep sights. 

The Witness: Yes, sir. 

By Mr. Mitchell: 

i 

Q. And of what are they made? A. Metal. 

Q. Can you see through the peep sight into the apart¬ 
ment when it is closed? A. No, sir. 

Q. Now, with respect to apartment 2, the door that leads 
into the apartment, sir, do you know what portion of the 
premises that leads into, whether it leads into a living 
room, into a bedroom, or into a kitchen, or how it is? 

The Court: You are speaking now about apartment 2? 
Mr. Mitchell: Yes, sir. 

The Witness: Well, it is the living room extended, I 
guess you would call it. You call it either a hallway or 
the living room extended, now whichever you call it. 

By Mr. Mitchell: 

Q. Is there more than one entrance to apartment 

152 2? A. Yes, sir, there are two. 

*#*•**#•• # 
154 Theodor© G. Wimberly 

Q. Where do you reside, Mr. Wimberly? A. 3726 Hayes 
Street, Northeast, apartment 1. 

Q. And how long have you resided there? A. About 
six or seven years. 
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Q. Now, I will ask you, sir, do you know a Mr. Percy 
Houston? A. Yes. 

Q. Now, does Mr. Houston visit with you? A. 

155 Spasmodically. 

Q. "VVhat is your occupation? A. Cab driver. 

156 Cross Examination 

By Mr. Hantman: 

###*•#•*#• 

Q. Do you drive City Cab No. 76? A. Yes. 

Q. Do you work during the day or night? A. I work both 
night and day. I work a split shift. 

Q. What shift, if any, were you working in March or 
April of 1953? A. Well, I was working the same thing 
I am -working now. I -work in the day and then some at 
night. 

Q. And when you work during the day, what hours would 
you generally work? A. Well, I would go out—I didn’t 
have any definite hours. I would go out when I thought 
it was to my advantage to go out about 10, 11 o’clock, and 
work till about 3 or 4, and then come back and go 

157 out at night, because at that particular time I was 
working radio cab and there is more business at 

night in radio cab than there is in the day time. 

Q. WTien would you teach Houston the mechanics of a 
short wave radio? A. Well, he would come by the house 
in the mornings, or when I was there, and I -would get up 
and come out and show him the technique. 

Q. What time in the mornings would he arrive there? 
A. Well, any time before 12 o’clock, I would say. 

Q. Ho-w long would he remain, if you recall? A. Well, 
10 or 15 minutes so I could show him how to receive the 
call and send. 

Q. Now, would he come any other time of the day or 
night? A. No, it was generally in the morning. 

*•*•••••#• 
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Samuel H. Wade 


• ***•##*** 

159 Q. Now, calling your attention, sir, to the months 
of March and April, 1953, did you at that time work 

together with Mr. Lyles? A. What date? 

Q. In the months of March and April of 1953? A. We 
did. 

Q. Now, did you work with him on the truck? A. I did. 
Q. Now, between the hours of 2:00 and 5:00 o’clock, were 
you with Mr. Lyles? A. Yes, sir. 

160 Q. Now, at any time during that period did Mr. 
Lyles ever leave and leave your presence and leave 

the .job or leave the truck for 45 minutes or an hour or 
so at a time? A. You mean after 2:00? 

Q. Yes, sir. A. No, sir. 

Q. Did you ever have occasion to accompany Mr. Lyles 
to the vicinity of the 3700 block of Hayes Street, Northeast? 
A. No, sir. 

Q. Did your duties in connection with your employment 
ever take you to the 3700 block of Hayes Street, Northeast? 
A. No. sir, no farther than 19th and E Streets, Northeast; 

***•###**# 

179 The Court: Well, Mr. Mitchell, I have read that af¬ 
fidavit and it strikes me that any little mistakes that 

are in it were certainly not material. I can understand 
how the man dictating directly to the machine and some¬ 
body would take it out and might be not as careful 

180 in reading it as if it were dictated to a stenographer, 
and so forth. 

I think Judge McGuire had absolute right to issue this 
warrant on the statements which were made, and Judge 
Holtzoff was right. I believe Officer Jefferson in this case 
and I overrule your motion to suppress. 

I have given you ample opportunity to make your record, 
Mr. Mitchell, but I think that without anything further I 
am going to overrule the motion to suppress. 
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Burlell M. Jefferson 

• •#•###*•• 

Direct Examination (continued) 

By Mr. Hantman: 

Q. Officer Jefferson, I believe at the time we interrupted 
your testimony yesterday, we were discussing your en¬ 
trance into apartment No. 2 of premises 3726 Hayes 

181 Street, Northeast, in the District of Columbia. At 
the time you sought to enter those premises, did you 

know the existence of a search warrant for those premises? 
A. I did. 

Q. Will you tell us what you did and what you saw when 
you went into those premises on April 3, 1953? A. Just 
prior to going to the premises, I made certain observations. 
Those observations were made by myself and Officer Han¬ 
kins. 

At about 3 :15 p. m., Officer Hankins and myself observed 
Sky King cab No. 10— 

• ••••*•••• 

Q. My question was directed to the time you entered 
apartment No. 2, 3726 Hayes Street, Northeast, what you 
saw and what if anything you did when you entered the 
premises. A. After I knocked on the door, I was admitted 
by Mr. Mallett, whereupon I identified myself as a police 
officer. 

When I stated I was a police officer and there was a search 
warrant for the premises, two of the occupants of the apart¬ 
ment got up from where they were seated and started for 
the front door. I rushed over to the front door and opened 
it, at which time Officer Stanczak and Officer Roy 

182 came in. 

In the meantime Mr. Mallett had opened the door 
to the knock of Inspector Lutz and other members of the 
raiding party. 

Q. Who \cere the other members that came into the 
premises at that time, sir? A. Captain Monroe and Officer 
Hankins. 


Q. Now, did there come a time, Officer Jefferson, while 
you were at the apartment with these officers that you left 
the apartment? A. Yes, just shortly after my entrance 
into the apartment. 

Q. What if anything did you see and do when you left 
the apartment? A. I went directly to the parking lot, 
which is back of the apartment, and stood—I had been there 
about two minutes when I noticed a yellow Plymouth con¬ 
vertible pull into the parking lot and park. 

At that time Defendant Maynard got out of the car 
and stood in front of the car for about two minutes. He 
lit a cigarette and then he walked into the basement of 
3726 Haynes Street, Northeast, whereupon I followed him. 
He stopped at the door of apartment No. 2 and knocked, 
whereupon Captain Monroe opened the door. Mr. May¬ 
nard walked in and I walked in behind him. At that time, 
Captain Monroe asked me if I knew the gentleman and I 
said ‘‘Yes, I have seen him.” 
#*#*###•* # 

183 The Witness: Whereupon, I told Captain Monroe 
T had seen the gentleman previously and I at that 
time identified myself to him as a police officer. 

Captain Monroe then instructed me to take him into the 
living room and search him, which I did. 
#**##**### 

Mr. Mitchell: T am going to object to your asking him 
questions with respect to what he took off of him. 

Mr. Hantman: That is just what I aim to do. 

Mr. Mitchell: I say this man was illegally arrested—no 
reason to arrest him—no warrant for this man. 

Mr. Hantman: We stand on the strength of the Wyche 
case, Your Honor, 193 Fed. 2nd, 703, 

The Court: I am going to overrule the objection. 

Q. At the time you searched Defendant Maynard, did 
you find anything on him at that lime, sir? A. Yes, 
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184 I did. He was wearing a cocoa-cloth topcoat, and 
I took from that topcoat pocket an envelope bearing 

number slips, and from— 

Mr. Mitchell: Objection to the characterization. 

The Court: Very well, show him what he took from him. 

By Mr. Hantman: 

Q. What else did you take ? A. $272 in bills from him. 

Q. I show you Government Exhibit marked for identi¬ 
fication as No. 1, and I want you to examine this property 
and tell me if you can identify it. 

The Court: Do you know where it came from? 

Mr. Hantman: Yes, sir. 

The Witness: This is paraphernalia that was taken from 
Mr. Maynard’s pocket at the time of the search. 

185 Cross Examination 

By Mr. Mitchell: 

Q. Now’, Officer Jefferson, you had made an affidavit on 
April 3; is that correct? A. That is correct. 

Q. Now, I believe, sir, you testified that you w’ere asked 
by Captain Monroe if you had seen Defendant 

186 Maynard? A. That is correct. 

Q. Now*, what did you tell Captain Monroe at that 
time? A. I told him that I had seen Mr. Maynard frequent 
those premises on the prior day, the day prior to the raid. 

Q. Well, now’, you didn’t say in your affidavit that you 
made on April 3 that you had seen Maynard there on April 
2, did you? A. No, I did not. The affidavit stated that— 
Q. I just merely asked you a question if you had stated 
in your affidavit that you had seen Maynard on April 2. 
The answer to that w*as no; is that correct? A. No, I didn’t 
say that I had seen Maynard. 

Q. Now, you had no arrest warrant for Maynard, did 
you? A. No, I did not. 
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Q. And when you were directed to bring Maynard in and 
search him, you just followed the directions of your su¬ 
perior officer; is that correct? A. He didn’t tell me to 
bring him in. He told me to take him into the other room 
and search him. Mr. Maynard was already in the apart¬ 
ment at the time I was instructed to search him. 


* ********* 

187 The Witness: No, I had never seen Mr. Mallett 
with a numbers slip. 

By Mr. Mitchell: 


Q. Nor have you ever personally seen him with any¬ 
thing else connected with the numbers, have you? A. No, 
I haven’t. 


********* 

Louis T. Hankins 




« • * • • # • « • # 

Direct Examination 


By Mr. Hantman: 

Q. Will you give us your name and occupation, sir? 
A. Louis T. Hankins, private, Metropolitan Police De¬ 
partment, assigned to No. 10 Precinct, Morals Division.: 

Q. How long have you been engaged in morals 
188 work Officer? A. About two years. 

Q. Officer Hankins, I want to direct your attention 
to April 3, 1953, and ask you whether or not on that date 
you participated in the execution of a search warrant for 
premises known as apartment No. 2, 3726 Hayes Street, 
Northeast, in the District of Columbia? A. I did. 

• •#*•**••• 

Q. Did you see what he did with it after he got in the 
premises? A. After he got in the premises he showed the 
search warrant to Mr. Mallett. 
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Q. And do you know whether or not he gave him 
189 a copy at that time ? A. He gave him a copy at that 
time. 

Q. Did you make a seizure of any property at the prem¬ 
ises at that time? A. I did. 

Q. And will you tell us whether or not the defendant, 
Mallett, told you where the property was? A. He did not. 

196 Mr. Mitchell: There is one other thing, Your 
Honor, that disturbs me about this. How is this ad¬ 
missible against the defendant Mallett? After all, the only 
thing—he shared the apartment with someone else. Now, 
how is it to be distinguished and determined by the Gov¬ 
ernment, it occurs to me, before it is admissible against him 
that it is his property? 

Does he become automatically possessed of this, or pre¬ 
sumed to be possessed of this, merely because he 

197 happens to live in the same premises? 

The Court: That is the only way it could be intro¬ 
duced, Mr. Mitchell. 

198 Mr. Mitchell: May I do this, Your Honor, for 
clarification: I have here what Judge Morris said— 

The Court: In what case? 

Mr. Mitchell: 916-53. 

The Court: This is not 916-53. 

Mr. Mitchell: This is a successor indictment. 

• •#*•##••• 

199 Mr. Mitchell: All right, the next thing is, if Your 
Honor please, if you look at the indictment, Your 

Honor will see in the second count of the indictment that 
Maynard is charged with possessing all of this. 

The Court: Maybe at the proper time a motion to dis¬ 
miss as to that particular defendant would be in order, but 
the evidence has got to be introduced in an orderly way. 
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Mr. Mitchell: Yes, sir, that is very true, except that I 
think just to protect myself on the record I should at this 
time say to Your Honor that I now ask you for a severance, 
as far as the respective defendants, each, is concerned. 

The Court: And I say again I am not going to overrule 
Judge Holtzoff. That will take the Court of Appeals to do 
that, sir. 


200 Mr. Mitchell: May the record show that I objected 
to all of this as to both defendants? 

The Court: Yes. You don’t have to renew on everything, 
Mr. Mitchell. I will understand it goes to all of it, separate¬ 
ly and collectively. 

* * * * * # * • * • # 


Louis T. Hankins 

• # # * # * # • *:* 

Q. Officer Hankins, I show you Government’s Exhibit 
No. 2 for identification and I want you to open that and ex¬ 
amine each of the individual envelopes and tell me whether 
you can identify that property and, if so, where you found 
it? A. It was taken— 

Q. First, tell us what it is and tell us whether you can 
identify it. 

• •*#*##••• 

201 The Witness: I can. 

• * * * * * # # #;# 

Q. Can you tell us where you found that property? 
A. This was found in the bedroom of 3726 Hayes Street, 
apartment No. 2, on the top of the chest of drawers. 

# * * * * * * * * # 

The Court: Very well, let that envelope then be Exhibit 
2-A. 

#•**#**### 

202 Now, with reference to Exhibit 2-B, would you 
open that envelope, sir. and tell me whether you can 

identify the property contained therein and, if so, where 
you found it? A. I can, and this was found in the second 
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drawer from the top of the chest of drawers in the bed¬ 
room. 

Q. I hand you Government’s Exhibit No. 2-C for iden¬ 
tification and I want you to examine that property and tell 
me whether you can identify it and, if so, where you found 
it? A. I can, and this was found on the kitchen floor of 
the same apartment. 

Q. I now hand you Government’s No. 2-D for iden- 

203 tification. Would you be good enough to open that, 
examine the property, and tell me whether you can 

identify it and, if so, where you found it? A. I can, and 
this was found in the top drawer of the chest of drawers 
in the bedroom. 

Q. Now, for the benefit of the Court and jury, will you 
tell us how you know, for example, where that property 
was found? 

Mr. Mitchell: Objection; he has already testified. 

The Court. He can ask him how he remembers it. 

The Witness: The day of the raid, I marked these en¬ 
velopes and put the contents in here. 

The Court: All right. 

By Mr. Hantman: 

Q. I show you Government’s Exhibit No. 2-E for iden¬ 
tification and ask you to examine the property therein and 
tell me if you can identify it and, if so, where you found 
it? A. I can. This was found in the kitchen cabinet, the 
top of the cabinet. 

Q. And is the the location on the outside of that envelope 
in your handwriting? A. It is. 

Q. I shovr you Government’s Exhibit No. 3 for identifi¬ 
cation. Will you examine that property, sir, and tell me if 
vou can identifv it and, if so, where vou found that ? 

204 A. This -was found in the hallway closet. 

Q. Is that your handwriting with the location 

thereon ? 
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Q. What did you do with the property when you found 
it? A. The property when it was found—at the time that 
Officer Stanczak, Deputy Chief Lutz, and myself— 

Q. W 7 hat did you do with the contents of the bag? A. The 
contents of this was counted and put with the other prop- 
erty. 

Q. Who put the property in this particular bag? A. The 
property w-as found in a bag. 

Mr. Mitchell: No, no, no. 

Mr. Hantman: I object to the interruption of counsel. 

The Court: I think so, too, Mr. Mitchell. He is asking 
perfectly proper questions. 

Mr. Mitchell: Very well, Your Honor. 

By Mr. Hantman: 

Q. Is this your writing on there? A. This is not my writ¬ 
ing. 

Q. No, the pen writing on this bag. A. I started 
205 this, but Officer Stanczak finished it. 

********** 

The Court: Were they in that bag when you found them, 
Officer? 

The Witness: That is correct. 

********** 

Q. I show you Government’s Exhibit No. 4 for identifi¬ 
cation and I want you to examine the contents of that bag 
and tell me if you can identify it and, if so, where you 
found the property? Can you identify that property, sir? 
A. I can. 

Q. W 7 hat is that property? A. These are envelopes 
which contain money, or money containers. 

Q. Coin wrappers? A. Yes, sir. 

Q. V 7 here did you find this property? A. These were 
found in the kitchen cabinet, the third drawer of the cabi¬ 
net, the third drawer of the cabinet in the kitchen. 

Q. Is it true that with respect to all these questions you 
have reference to apartment 2, 3726 Hayes Street, North-, 
east? A. That is correct. 
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206 Q. I show you Government’s Exhibit No. 5 for 
identification. Will you examine that, sir and tell 

me if you can identify it and, if so, where you found that 
property? Just open it up. A. I can. 

Q. All right, now, where did you find that property? 
A. This was found in a closet across from the bathroom, 
and I wrote on that—I also wrote where it was found on the 
box. 

Q. That was done at the time you found the property? 
A. At the time the property was found. 

• ••••*#••• 

Q. I show you Government’s Exhibit No. 6 for identifi¬ 
cation. I want you to take a look at this property and tell 
me if you can identify it and, if so, where you found it? 
A. I can. 

Q. All right, now where did you find that property, sir? 
A. This was found in the hallway to the kitchen, leading 
to the bedroom. 

Q. What did these boxes contain? A. Five boxes 

207 of coin wrappers. 

Q. I show you this adding machine, the container 
of which is marked Government’s Exhibit No. 7 for identifi¬ 
cation, and ask you if you can identify that, sir? A. May 
I see the box? 

Q. Yes, surely. A. I can. 

Q. All right, will you tell us where you found that, sir? 
A. This adding machine was found in the bathroom of 
apartment 2, 3726 Hayes 'Street, Northeast. 

• •*••**••* 

Q. Who did you see in the premises when you entered, 
sir? A. When I entered, I saw the defendant, Mr. 

208 Mallett and two other people sitting in the front 
room, which I don’t know. 

Q. Will you tell us what happened when he came in, what 
you saw, and what if anything was said at the time, as 
best you recall it? 
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The Court: In his presence. 

The Witness: I was working—I was standing, rather, in 
the hallway removing property when someone knocked at 
the door, and the door was opened by Captain Monroe and 
the defendant, Maynard, walked in with Officer Jefferson 
behind him. 

By Mr. Hantman: 

Q. Now, how were the officers dressed on this day? I am 
now speaking of all of you. A. All the officers were dressed 
in civilian clothes. 

Mr. Hantman: No further questions, Your Honor. 

209 Q. Do you recall Captain Monroe saying anything 
about Maynard coming in? A. Correction—Captain 

Monroe did say something about bringing in the defend¬ 
ant, Mr. Maynard, and taking him into the front room of 
the apartment. 

Q. So Jefferson was the only officer out there in the hall 
at that time, wasn’t he? A. That is correct. 

Q. And he told him to bring him in and search him, I 
believe you said; is that correct? A. Take him into the 
front room and search him. 

Q. Now, the adding machine, sir, that you identified: I 
believe, sir, you stated that you found that in the bath¬ 
room? A. That is correct. 

Q. And it was in a box, wasn’t it? A. That is correct. 

Q. And it was behind a door, wasn’t it? A. I am 

210 not sure of that. 

Q. Did you personally get it out? A. I personally 
took it up myself. 

#•#•*•••*• 

Q. Now, these things that are contained in this, you 
didn't find them in here? A. They were not found in that 
bag. 

Q. Where did you find this? A. The bag? 
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Q. Yes. A. The bag was taken to the apartment by the 
officers, the raiding party. 

211 Q. Incidentally, Officer Hankins, was there any 
notation that you made on that spot indicating 

whether you found that machine behind the door or under 
the bathtub or where you found it? A. I wrote on the box 
where the machine came from. 

Q. Officer, I believe Mr. Hantman asked you how long 
you had been attached to the Morals Squad. How long 
did you say, sir? A. I have been on the force about two 
years. I have been with the Morals Division about a year 
and six or seven months, or maybe more. 

212 Q. Now, at the time that you walked in, in con¬ 
nection with your experience, sir, in the Vice Squad, 

you didn’t see anything there at that time that represented 
to you a going concern in the operation of numbers, did 
you? A. At that time? 

Q. At the time you walked in. A. I did not. 

Q. Now, Mr. Hankins, was there any—did you see any 
bags of money, any change, or anything like that? A. 
I did not. 

213 Q. Now, Officer Hankins, other than what you 
have testified to as to where you saw these various 

objects and things that you have identified, that is as to 
the place -where you found them, you have no personal 
knowledge concerning it, do you? You don’t know how 
long they had been there, whether they had been there 15 
years, 1 year, 1 day, or how long, do you ? A. I don’t. 

*•#*•**•** 

Q. You have no personal knowledge that any of these 
things which you have identified here as having been seized 
by you at the time you went into these premises, as to 
their having been engaged and considerations passed 
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for them in connection with the operation of the 
214 numbers? A. I have no personal knowledge of that. 

217 Q. Now, at the time that you saw the defendant, 
Maynard, you were present in the front room, I 
believe, the living room, some place, thereabouts? A. I 
was in the hallway between the living room and the 
kitchen, next to the outer door. 

Q. Now, you were not in the process of searching at that 
time? You were there and you observed and heard what 
was said; is that correct? A. I was there when the knock 
came on the door. 

Q. You had not begun your search at that time? A. We 
had started the search. 

*•**#«•••• 

219 Q. Now, these pieces of paper—take, for instance, 
sir, Government Exhibit No. 2. Were these things 

all together in one bunch and put together with a paper 
clip like that at the time you saw it? A. They were not. 

Q. Then it was necessary, was it not, sir, for you to go 
through the drawer and seek things out and put them to¬ 
gether; isn’t that correct, sir? A. That is correct. 

Q. Now, I believe you did state they were not together 
in this fashion? A. That is correct. ; 

Q. And that is what I meant when I asked you the ques¬ 
tion whether they were put together in an orderly fashion. 
They were not like this? A. That is correct. 

Q. Now, with respect, sir, to Exhibit 2-B, Government’s 
Exhibit 2-B, these things that are here, sir—did you find 
these all together and with the rubber band around 

220 them and clipped together like that, or were they 
scattered also as the others? A. They were not 

together with the rubber band around them. 

Q. These objects, too, then, sir, were scattered about and 
you gathered them in the course of your search? A. They 
were in the place that was marked on the envelope. 
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Q. Yes, sir, this is from— 

• *#•#•***# 

Q. Now, these too were scattered about in the same 
fashion and you gathered them together? A. That is 
correct. 

Q. Mr. Witness, referring now to Government Exhibit 
2-C and the contents thereof, wffiich includes American Oil 
Company bill, payroll account or something, did you get 
these things— A. These things were gotten from the 
kitchen. 

221 Q. Will you tell the Court where you got them? 
A. These were gotten from the kitchen floor. 

Q. Now, what persons were present at the time you ob¬ 
tained these things from the kitchen floor? A. Mr. Mallett 
and Deputy Chief Lutz, Officer Stanczak, myself, and there 
was Officer Roy who was also in the room at the time. 

Q. Anyone else? A. There were some other men in the 
room. I don’t recall who they are. 

• «#•*••••• 

222 Q. Showing you now, Mr. Witness, what is con¬ 
tained in Government Exhibt 2-D, I ask you, sir, if 

these objects were all together or if they too were scat¬ 
tered in the same fashion as the other things you gathered 
up. A. They were in the same fashion as the other 
things. 

223 Q. And I will ask you now, showing you Govern¬ 
ment’s Exhibit 2-E, sir, if these were in the same 

fashion as the other things? You may read your own 
envelope if that will refresh your recollection. A. These 
were in the same fashion as the others. 

Q. So then, sir, with respect to Government’s Exhibits 
which T have shown to you and which you have identified— 
with respect to these exhibits, sir, they were not in orderly 
fashion but they were found and gathered up; is that 
correct, sir? A. They were not—they were not wrapped 
entirely as you see them there. 
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Q. They were scattered about ■when you gathered them 
up? A. They were in different places. 

Q. Now, with respect to Government’s Exhibit No. 4, 
sir, I will ask you, sir, if these things were all tied up and 
wrapped up neatly, or whether you found them too 
scattered about and you gathered them up? A. These were 
not neatly wrapped. 

Q. Like the others, they were scattered about and you 
gathered them up; is that correct, sir? A. That is right. 

**#•#•••••: 

224 Q. Did you ever overhear any conversation be-. 

tv r een the defendant, Maynard, and the defendant, 
Mallett? A. Not that I can recall. 

227 John T. Monroe 

• * * # • • • • • • 

Direct Examination 

! 

By Mr. Hantman: 

Q. Give us your name and address, please. A. John T. 
Monroe, Captain in the Metropolitan Police Department 
and presently in command of the 12th Precinct. 

Q. How r long have you been a member of the Metro¬ 
politan Police Force, Captain? A. Almost 25 years. 

Q. Have you ever been assigned to morals work? A. 
I have. 

228 Q. How long have you been engaged in that? A. 
From the 9th of December, 1951 until the first day 

of May, 1953. 

Q. Now, Captain, are you familiar with a lottery game 
in the District of Columbia known as the numbers game? 
A. I am. 

Q. Will you briefly explain for the benefit of the Court 
and jury here just how the numbers game operates in the 
District of Columbia? A. The numbers game operates as 
a lottery by the person that wishes to play the numbers, 
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paying to a writer a sum of money which is placed on a 
number of his own choice. If that number happens to be 
the winning number he will get back 600 to 1 odds. 

234 Q. I want to direct your attention, Captain, to the 
same date I just mentioned a short while ago, April 

3, 1953, and ask you wiiether you participated in the 
execution of a search warrant for premises apartment 2 
at 3726 Hayes Street, Northeast, in the District of 

235 Columbia? A. I did. 

Q. Can you tell us who else was with you when 
you sought to execute that warrant? A. The Deputy Chief 
of Police, Clarence Lutz; Detective Joseph Stanczak; 
Detective Jefferson; Hankins; and W. J. Roy. 

Q. Can you tell us, Captain, how you gained entrance to 
the premises on that occasion? A. Well, I went in through 
the door in the rear of the apartment, behind Deputy Chief 
Lutz. We went in through a laundry room in the rear of 
this apartment and we went into some kind of a back door. 

Q. Now, what time of the day was this that you went to 
the premises? A. It was about 3:15. 

Q. And w’ho was inside when you entered? A. Well, 
there w’ere several individuals there. 

Q. Were either of the defendants present on that 
occasion? A. The defendant, Mallett, was inside the apart¬ 
ment when we entered, and there were other people there, 
too. 

Q. Now t , Captain, during the progress of this raid, did 
there come a time that you opened the front door? A. Not 
the front door. 

Q. What door was it? A. Opened the door that T 

236 had come in—that was the door toward the rear of 
the apartment. 

Q. And how T did that come about? A. Well, there came 
a knock on the door and I opened the door and the defend¬ 
ant, Maynard, was outside. I asked him the purpose of 
his being there and he said he wished to see Mr. Mallett. 
With that, he stepped inside a little back hallway. 
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Q. Was that hallway inside the apartment? A. It is. ■ 
Q. And what happened at that point? A. And I had 
seen Officer Jefferson about two or three feet behind May¬ 
nard. After Maynard was in this little hallway I asked 
Jefferson did he know Maynard and he said that he did. 
The Court: Was that in front of Maynard? 

The Witness: Yes, sir. Maynard was in between Jeffer¬ 
son and me. 

I asked Officer Jefferson did he know him and he said 
he did. I directed him to then place him under arrest and 
take him into the living room and search him. I went in 
the living room with him. 

*•**•#•••• 

237 Mr. Mitchell: Government’s Exhibit No. 1, Your 
Honor, is the property which the witness testified 

was taken from the defendant, Maynard. 

The Witness: This was taken from the defendant, May¬ 
nard, by Detective Jefferson in the living room. 

The Court: In your presence? 

The Witness: In my presence. 
*#*•*•#*•• 

Mr. Mitchell: My objection to this is understood? 

The Court: I understand your objection goes to all of 
this. 

The Witness: And this particular package here is an 
adding machine tape, which was used to add up the sums 
and totals of some numbers slips here. These other 

238 three are ordinary three by five white cards and 
on them they have written certain numbers with the 

amounts opposite at the end of the numbers. 

• ••*#•**•« 

Q. Let’s take a typical slip. Captain. Can you identify 
that slip and tell us what it is, sir? A. That is a slip used 
in the numbers business. It has two straight numbers and 
it has w’hat they call a parlay here on one number. 

The Court: What do you mean by “parlay”? 
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The Witness: Parlay is the first two numbers. They 
don’t check any for the back. It is 72. It is written 
“72X—$1.00.” It means he played a dollar for 7 to be 
the first number and 2 to be the second number. 

The Court: It would make no difference what the third 
number would be? 

The Witness: It wouldn’t make any difference. 

By Mr. Hantman: 

Q. Captain, can you tell us what this adding machine 
tape is? A. Well, that is an ordinary adding machine 
tape. It is similar to the type, of course, that is used by 
numbers backers, or pick-up men totaling their slips so 
they know how much cash they have to deliver or collect. 

Q. I show you here three yellow sheets, Captain, 
239 and ask you to identify these three yellow sheets, 

which are part of Government’s Exhibit No. 1. 

The Court: I understand this was taken from Maynard? 

Mr. Hantman: Yes, sir, all of Exhibit No. 1 was taken 
from Mr. Maynard, Your Honor. 

The Court: All of Exhibit No. 1. 

The Witness: All of these are yellow sheets with 
numbers written all over them. They contain, some of 
them, straight numbers. Some of them have parlays. And 
some of them have lead numbers on them. 

Bv Mr. Hantman: 

Q. Now, what does the word “hit” mean? A. On this 
particular sheet, I wouldn’t know whether he had a hit 
the day before on it or whether— 

The Court: He doesn’t know, so that is his answer. 

By Mr. Hantman: 

Q. What does the word “hit” mean in the numbers 
parlance, Captain? A. It means he had a hit on that 
particular number. 

Q. That is like saying a horse is a horse. Can you define 
“hit” for us? 
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Mr. Mitchell: I didn’t understand that. 

The Court: What he wants to know is what the word 
“hit” means. 

It means they bet on the right number; is that right, 
Captain? 

240 The Witness: Yes. 

• •••••#••• 

Q. Will you look at some of the other material in here, 
Captain, particularly the yellow slips of paper with serial 
numbers on it, and tell me if you can identify those? A. 
These yellow slips are the backer’s copies written on a 
regular K-book, which for many years have been used in 
the numbers business on different books. The first two 
slips here, or the first three, are on book 49709, tickets I, 
2, and 3. 

Q. Now, you mentioned the K-book Captain. What is a 
K-book. A. A K-book is a book designed and has been 
used by numbers people in the numbers business. It is 
primarily designed for that purpose so that a copy could 
be given to the backer, a receipt given to the player, and 
an onion skin retained by the writer for his records. 

Q. This is a hook commonly used in the numbers 

241 business; is that correct? A. Yes, sir. 

Q. Have you ever known it to be used in any other 
business? A. I have not. 

Mr. Mitchell: Objection. 

The Court: I think I will sustain that. I understand 
all of this is going in under Mr. Mitchell’s objection. 

Mr. Hantman: At this time I move the admission of 
Government’s Exhibit No. 1. 

The Court: Over your objection, Mr. Mitchell, I will 
admit it. 

#•***••••• 

242 Q. Now, Captain, here is an envelope, part of 
Government’s Exhibit No. 1. Can you identify— 

Mr. Mitchell: Just a moment, if Your Honor please. T 
understood that Government’s Exhibit No. 1 has been 
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introduced. I will object to you making any further re¬ 
marks to it. 

Mr. Hantman: As I understand, Your Honor, the fact 
that an exhibit is admitted in evidence doesn’t preclude me 
from asking a witness— 

Mr. Mitchell: It now speaks for itself. 

The Court: I will let you ask the question. 

By Mr. Hantman: 

Q. Can you tell us what that envelope is? A. This en¬ 
velope is an envelope sold to numbers players. People 
claim to have some way of determining and knowing what 
a probable number is going to be, and they sell it to people 
for a quarter and they claim to be the backer’s enemies 
and they are going to break him up. That is the name of 
this particular object. They come under different names. 

There are many individuals selling so-called informa¬ 
tion to numbers players, as well as horse players, so that 
their chances of winning would be greater. 

The Court: As sort of a tipster? 

The Witness: Tipster, yes, sir. 
*•*•*••••• 

243 Q. Captain, I show you Government’s Exhibit 

No. 2 for identification— 

• •••*••••• 

Mr. Hantman: 2-A, Your Honor, thank you. 

By Mr. Hantman: 

Q. 2-A for identification taken from the bedroom, the 
top chest drawer, and ask you to examine this material 
and tell us if you can identify it? A. Well, I can’t say 
where it came from. 

Q. No, sir, I am asking you to identify it. A. These 
are numbers written on white pads, adding machine tapes 
of a different size from the one in Exhibit A. 

The Court: Exhibit No. 1, you mean? 
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The Witness: Exhibit No. 1, yes, sir. This slip, for 
instance, this particular one. 

By Mr. Hantman: 

Q. Will you identify it by reading the lead number on 
it, please? A. The lead number is 225 for a dollar and a 
half. 

Q. Just what does that mean? A. That means that if 
225 were the winning number that the person selecting that 
number would get back $900, but apparently it didn’t 
do that. 

Q. All right, sir, how about some of this other 

244 paraphernalia that X am showing you as part of 
Government’s 2-A? A. These are adding machine 

tapes of—the name appears to be Dykes at the bottom— 
with the sums added up on an adding machine, and then 
other sums subtracted from them, leaving a sum at the 
bottom. And to the left of that it has the symbol “Collect.” 

That would indicate that the person turning in this 
work 'would have to pay $49.58 on that particular slip. 

These are ordinary wrappers. Now, people that are 
in the numbers business collect quite a bit of change and 
the banks don’t like to accept it from them unless it is put 
in coin wrappers so it makes it easier to count. We have 
dimes, quarters, and half dollar wrappers here, ordinary 
coin wrappers. 

Mr. Hantman: The Government at this time will move 
the admission of Government’s Exhibit No. 2-A for identi¬ 
fication. 

The Court: Over Mr. Mitchell’s objection it is admitted. 

Q. Captain, I will show you Government’s Ex- 

245 hibit No. 2-B for identification. I would like you to 

examine that and tell us— » 

The Witness: These are ordinary coin wrappers used 
to wrap coins the same as the previous one. 
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This is the adding machine tape indicating a consider¬ 
able amount of play. 

Mr. Mitchell: I object to that. 

The Court: You might tell what it is. 

The Witness: It adds up to a total of $3,218.50, and it 
has subtractions from it bringing it down to a net of $1,700. 

By Mr. Hantman: 

Q. Will you examine some of the other slips, Captain? 
A. This is a slip of paper apparently being used as a 
home-made numbers slip. It indicates numbers selected 
with large amounts of money by it on the number. This is 
a backer’s copy of a slip. We have straight numbers with 
large amounts wagered on each number. 

Q. Will you just glance at all these others, Captain— 
Mr. Mitchell: I object to his characterization. 

The Court: I think that is probably so. Instead of 
saying “large amounts”—what may be large to one 

246 person may not be to another—perhaps you had 
better say what it is. 

The Witness: On this particular slip we have 681 for 
$10; 010 for $5; and— 

#*#*•**•#• 

Mr. Hantman: The Government will move tlie admission 
of its Exhibit No. 2-B for identification. 

The Court: Over Mr. Mitchell’s objection, I will admit 
it. 

*•*••••••* 

Q. Will you glance at Government’s Exhibit No. 

247 2-C for identification—I should say examine—and 
just tell us what these various items are, if you 

know? A. This is a pad of the carbon copies of numbers 
—not the backers—written by a man named Pitts. There 
are small amounts bet on various numbers. 

The Court: Any of the receipts or things like that I 
think has got to be in. 
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The Witness: This sheet here is the bookkeeping device 
showing the amounts of money owed to the backer by 
different persons working for him. It goes from day to 
day through the week. 

Mr. Hantman: The Government will move the admission 
of its Exhibit No. 2-C for identification, Your Honor. 

The Court: I understand there is nothing being offered 
that relates to Mr. Pitts? 

Mr. Hantman: Other than the fact that they may have 
reference to numbers operation, Your Honor. 

The Court: Very well, I will admit them over your 
objection, Mr. Mitchell. 

These are the things that were found in the kitchen, as 
I understand, on the floor? 

Mr. Hantman: These were found on the kitchen floor, 
yes, Your Honor. 

The Court: And are there any receipts or things 
relating— 

248 Mr. Hantman: No, sir, I have removed the 
receipts. 

The Court: Very well, I will admit it over— 

Mr. Mitchell: Just one moment, I want to show Your 
Honor something. May we approach the bench? 

The Court: All right. 

(Thereupon, counsel approached the Bench and the 
following occurred:) 

The Court: I am going to admit this because this was 
in the apartment. 

Mr. Hantman: And it is numbers slips. 

Mr. Mitchell: It obviously belongs to someone else. 

Mr. Hantman: That doesn’t follow. 

Mr. Mitchell: That could well be Pitts’ book, Your 
Honor. It could well be. 

Mr. Hantman: My only thought is this: This may be 
Pitts’ book which was turned in to these defendants. T 
don’t know that. 

Mr. Mitchell: Can he speculate on that? 
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Mr. Hantman: This is a numbers book found in the 
premises, regardless of whose name is on it. 

Mr. Mitchell: I don’t think you can speculate on the 
possession of it as to who it belongs to. 

Mr. Hantman: If Mr. Mitchell’s contention is correct, 
Your Honor, any time a backer has the name of his runner 
on the book, you couldn’t introduce the book. It 

249 doesn’t follow at all. 

The Court: I don’t think it is so important, is it? 

Mr. Hantman: There is enough evidence, frankly, with¬ 
out it. 

The Court: I will sustain the objection. 

Mr. Hantman: Very well. 

Mr. Mitchell: That is a— 

The Court: I am excluding all of it. I will sustain the 
objection to all of Exhibit 2-C. 

#**#•***## 

Q. Now, Captain, I show you Government’s Exhibit 2-D 
for identification found in the top drawer of the bedroom, 
and ask you to examine this property and tell me if you 
can identify it? A. Well, all of this nothing but what they 
call cut cards distributed—give by a backer to his pick-up 
man, and by him to the number writer, and given out to 
these customers notifying the customers before they play a 
number that— 

Mr. Mitchell: This is objected to, Your Honor. 

The Court: All of this is going in over your 

250 objection. 

The Witness: That before they play a number, 
if that number should win, on certain numbers they 
wouldn’t receive but 400 to 1, and on one number down here 
they wouldn’t receive but 500 to 1. 

Bv Mr. Hantman: 

Q. In other words, Captain, the player is put on notice 
that he will receive less than he ordinary would if he played 
a certain number? A. That is right. 
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And these are coin wrappers. 

Mr. Hantman: The Government will move the admission 
of its Exhibit No. 2-D for identification. 

The Court: Government Exhibit 2-D is admitted over 
Mr. Mitchell’s objection. 

* * * • * * • • 


Q. Captain, I show you Government’s Exhibit No. 2-E 
for identification found in the kitchen cabinet, the top, and 
ask you to examine this and tell us if you can identify the 
contents thereof? A. These—some of them are numbers 
slips out of a regular K-book, and others— 


# * * * 


• • 




251 The Witness: And the rest is numbers slips 
written on just white sheets of paper. 

Mr. Hantman: The Government will move the admission 
of Exhibit No. 2-E for identification. 

The Court: It is admitted over Mr. Mitchell’s objection. 


* # # # # 


* * * * # 


* 


Q. Captain, I show you Government’s Exhibit No. 3 for 
identification, which is 39 books. Will you examine one of 
them, sir—in fact, maybe you had better look at all of them 
and make sure they are identical. First, tell me if all of 
these are identical, aside from the fact that the serial 
numbers thereon may differ. A. They apparently are. 

Q. Will you tell us what that book is? A. This one I am 
referring to is a K-book. This is what I mean when I say 
K-book. 

This book is designed so that the first ticket would go 
to the backer, the original, and— 

252 Mr. Mitchell: I object to his statement that the 
book is designed. 

The Court: All right, I overrule the objection. 

The Witness: And the second, the onion skin, is re¬ 
tained in the book with the writer’s records, and the third, 
a carbon copy, would be given to the player. 





70 


It has here (indicating) for the writer’s •symbol in that 
corner, the total sales at the bottom, and sometimes they 
have got a space for the date, and if the player is not 
known to him, they identify the player over here on the left 
side of the numbers book. 

Mr. Hantman: The Government will move the admission 
of its Exhibit for identification No. 3. 

The Court: Exhibit No. 3 is admitted over the objection 
of Mr. Mitchell. 

###**•••*• 

253 Q. Captain, I show* you Government’s Exhibit 
No. 4 for identification and ask you if you can— 

The Court: You might identify somewhere what it was 
taken from. 

Mr. Mitchell: I object. 

By Mr. Hantman: 

Q. It was taken from the drawers in the kitchen cabinet 
and I ask you to examine that and tell us what it is, sir. 
A. All of these are just coin wrappers for various coins, 
dimes, quarters. 

Q. Coin wrappers in various denominations? A. That 
is right, yes, sir, halves, quarters, dimes is all I see here— 
nickels. 

The Court: Are you offering those? 

Mr. Hantman: Yes, sir, Government’s Exhibit No. 4 for 
identification. 

254 The Court: Government’s Exhibit No. 4 for 
identification is admitted over the objection of Mr. 

Mitchell. 

#*##**•••• 

Q. Now, I show you Government’s Exhibit No. 5 for 
identification, sir, taken from the closet near the bath¬ 
room, and ask you to examine that and tell us what that is, 
sir? A. All of these are coin wrappers, and the great 
majority are for dimes, and there are two or three in here 
for pennies. The rest of them are dimes. 
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Mr. Hantman: The Government will offer its exhibit 
No. 5 for identification. 

The Court: Government’s Exhibit No. 5 is admitted 
over the objection of Mr. Mitchell. 

Q. I will show you Government’s Exhibit No. 6 for 
identification and I want you to open these boxes and look 
at the property and tell us what it is, if you know, sir. 

The Court: I think they have already been 

255 identified, haven’t they, as coin wrappers? 

Mr. Hantman: Yes, sir. 

The Court: They will be admitted over the objection 
of Mr. Mitchell. 

********** 

Mr. Hantman: The Government at this time will move 
the admission of its Exhibit No. 7, Your Honor, which is 
the adding machine. 

The Court: It will be admitted over the objection of 
Mr. Mitchell. 

#*#**••*** 

256 Q. Now, when you got to headquarters, Captain, 
did you have occasion to question these defendants 

relative to the seizure that was made at the premises? 
A. I did. 

Q. Did you talk to the defendant Mallett? A. I did. 

Q. And where and when was that, sir? A. That was in 
the office of the gambling and liquor squad of the Morals! 
Division. That would be a little after 5:00—around 5:00 
o’clock that same afternoon. 

Q. Did you threaten the defendant Mallett in any way? 
A. I did not. 

Q. Did you promise him any inducement, or make any 
promises of any kind to him? A. I did not. 

257 Q. What was the nature of the conversation you 
had with the defendant Mallett relative to the seiz¬ 
ure of the premises? 

• • * • * • * * • * 
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260 The Court: Therefore, I will overrule your objec¬ 
tion on both grounds. 

*«#*••*•*• 

265 The Court: I am going to let him testify. I will 
note your objections on all three grounds. 

********** 

Q. Captain, will you tell us, as best you recall, the de¬ 
tails of the conversation that you had "with Defendant Mal- 
less at police headquarters shortly after you left the prem¬ 
ises 3726? 

The Court: Was Maynard there or not? 

The Witness: Maynard -was not, to my recollection, 
where he could hear this conversation. 

The Court: Very well. The jury will be instructed that 
this will be binding only in so far as Mallett is concerned. 

The Witness: I asked Mr. Mallett several questions and 
he declined to answer a great majority of them. 

I asked him did he rent premises 3726 Hayes 

266 Street, Northeast, apartment 2, and he said he did. 

He told me his name and his address, and then the 
questions as to the ownership or how these coin wrappers 
or K-books or any of that was in his apartment, he de¬ 
clined to answer. 

Q. Now, did there come a time when you talked to the 
defendant Maynard, sir? A. There did. 

Q. Where and when was that, sir? A. Well, T talked to 
him briefly in the apartment at 3726 Hayes, and later at 
Police Headquarters I talked to him at some length and I 
inquired of him— 

Q. Before we get into that, Captain, will you tell us who 
else was present at the time? A. There w^ere several peo¬ 
ple there. I don’t remember. 

The Court: Was Mallett there? 

The Witness: I don’t believe he could hear it either. 

The Court: All right, sir, then the jury will be instructed 
that any statement each defendant made, if it is implicatory 
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of the other, will be only admissible against the man mak¬ 
ing the statement. 

Mr. Hantman: Yes, sir. 

By Mr. Hantman: 

Q. Now, did you threaten the defendant Maynard 

267 in any way, sir? A. I did not. 

Q. Did you promise him anything or offer him any 
inducement for any statement he might make to you? A. 
1 did not. 

Q. Will you tell us the details of your conversation you 
had with the defendant Maynard? 

The Court: I will note that these are the same objec¬ 
tions heretofore made by Mr. Mitchell. 

The Witness: I inquired of Defendant Maynard did he 
have these numbers slips, did he have these numbers— 

The Court: What numbers slips do you mean? 

The Witness: Those that have been introduced here in: 
evidence. 

By Mr. Hantman: 

Q. Are you referring to Government’s Exhibit No. 1 
taken by Officer Jefferson? A. Yes, sir. He said that a 
citizen up on U Street had given him those slips. He did 
not know who that citizen was; that the citizen had re¬ 
quested him as a favor to take them and deliver those slips 
and the money to an individual that he would meet in a 
truck over on Benning Road. He didn’t know the name of 
that individual either. 

Q. Were you able to ascertain that individual at any 
time? A. I was not able to ascertain that individual at 
any time. I was not able to ascertain either the man 

268 that he said he received them from or the person to 
whom he was going to deliver them. 

*#**•••**• 

270 Q. Let me ask you this, sir, then: As a matter of 
fact, of your own personal knowledge, you don’t 
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know whether there was a number that day or not, do you, 
Captain? 

The Court: Certainly if he got it from somebody else he 
wouldn’t. 

«••••••••• 

A. I did not make the search of the premises and I did 
not see any change. 

Q. None as far as you were able to determine? A. As 
far as I know, no, sir. 

Q. I believe, sir, this is Government’s Exhibit No. 

271 1, I believe, that has been identified by you? A. 
Yes, sir. 

Q. Now, Captain, I think you identified this as numbers 
paraphernalia; is that correct? A. It is used in the num¬ 
bers business, yes. 

*••••••••• 

272 Q. Captain, as a matter of fact, you don’t know 
whether any consideration was actually ever passed 

for any of these pieces of paper, do you, sir? A. I do not. 

Q. And you don’t know how old they are, do you, Cap¬ 
tain? A. No, I have no knowledge. 
********** 

Q. You say that that is a numbers slip; is that correct, 
Captain ? A. Yes. 

Mr. Hantman: May we have this particular slip identi¬ 
fied, Your Honor? 

Mr. Mitchell: Yes, sir, it may be identified by a mark on 
the back which says “Inside shirt pocket.” 

The Court: All right. 

********** 

273 Q. Now, whether this was actually played by any¬ 
one, you don’t know, do you, Captain? A. I wasn’t 

there, no, sir. 

********** 

Q. You have no way of identifying the particular part 
in the numbers game that these objects play, do you, as to 
the player, the writer, the runner, or backer, do you, sir? 


r* *»* 
10 


A. From these slips I would deduct that they were the 
backer’s copy, a copy due to be delivered to the backer, the 
one that is going to pay off because they are the original 
writing. j 

Q. But as a matter of fact, you don’t know that. That is 
just your deduction, is that correct, sir? A. That is what 
I have learned for examination of thousands of other slips 
found in the possession of persons holding numbers.; 
274 Q. Then tell me, sir, if you will, how that piece of 
paper is identified by you as being a backer’s slip. 1 
A. That is the original copy. That is not a carbon and it is 
not an onion skin. 

Q. I see, sir; so that in your opinion it is the backer’s 
copy? A. That is the type that X have found in these op¬ 
erations. 

Q. Captain, how long, sir, did you say you have been en-' 
gaged in the type of work relating to vice and the num- : 
bers? A. From December 1, 1951 to May 1, 1953—no, De¬ 
cember 9, 1951. 

********** 

279 Q. Now, I will ask you, Captain, isn’t that a re¬ 
ceipt book ? A. That is what we refer to as a K-book. 

Q. Now, I am going to ask you isn’t that in fact a re¬ 
ceipt book? A. The only receipt that I have ever seen— 
Q. No, sir— 

********** 

Q. Is that susceptible of use as a receipt book? A. It 
could be. 

Q. Do you know whether it is manufactured for that pur¬ 
pose or not? A. The only— 

********** 

280 The Witness: The primary purpose of the manu¬ 
facture of this book is to enable the numbers writer 

to more easily write numbers. 

*•••**•••• 
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Q. And so, as a matter of fact, the manufacturer of that 
book is engaged in the production of objects and things 
used and to be used in the operating of numbers in the Dis¬ 
trict of Columbia; is that correct? A. And other places. 

• ••••••**• 

281 Q. Now, Captain, at the time you entered those 
premises, you didn’t see any numbers slips, did you? 
A. Not when I first entered the premises, no. 

Q. And you didn’t see Mr. Mallett with any num- 
2S2 bers slips, did you? A. I did not. 

Q. You didn’t see anyone making any tabulations, 
did you? A. I did not. 

Q. As a matter of fact, Captain, when you entered you 
saw nothing there are gave the appearance and evidence to 
you of the operation of a lottery, did you? A. Not imme¬ 
diately upon my entry, but shortly thereafter. 

Q. Now, shortly thereafter is when you found—you 
searched some people and you found some things on the 
floor and some things in the drawer; is that correct ? I had 
reference, sir, to the time you entered. 

The Court: You mean immediately as he entered? 

The Witness: I saw nothing at that time. 

By Mr. Mitchell: 

Q. And you were in there some few minutes before you 
began your search; is that correct, Captain ? A. I did not 
search. 

Q. No, well, your subordinates, Captain? A. That is 
right. 

• ••••*•**• 

283 Q. Did there come a time that he denied any par¬ 
ticipation in the operation of a lottery? A. He de¬ 
clined to answer. He did not either deny or affirm. 

• ••*«••••• 

284 A. I don’t have any recollection of reading the affi¬ 
davit. The search warrant was delivered to us very 


shortly prior to the raid. There wasn’t very much time and 
it wasn’t delivered to me. 

Q. Well, there did come a time, did there not, Captain, 
that you ascertain that someone else also lived there with 
Mr. Mallett, didn’t there? A. I didn’t ascertain that. 

• ••«•***•« 

285 Q. Now, these things, sir, that you have identified 
as having come from the premises of 3726, other 

than those, sir, identified by you as Government’s Exhibit 
No. 1 and said to have come from the Defendant Maynard 
—these other objects contained in the series of Govern¬ 
ment’s Exhibit 2, I believe, which were objects, papers, 
which were taken from the dresser drawer, kitchen cabinet, 
and so forth—you have no knowledge as to how old those 
things were, do you? A. I have no knowledge of where 
they came from or how old they are. I did not search 

286 for these objects. 

**•****•#• 

Q. Now, at the time, sir, that you saw Maynard at the 
door, isn’t it a fact, sir, that Officer Jefferson was also at 
the door? A. He was about two or three feet behind him 
in the hall outside the door when I first saw him. 

Q. And at that time, sir, you opened the door, did you 
instruct Officer Jefferson to bring Maynard in and search 
him? A. I did not at that time. The defendant Maynard 
was outside the door and I asked him who he wanted to see, 
and he said Mr. Mallett. He stepped into this little hallway 
and at that time T asked Officer Jefferson did he know him, 
and he said yes. T said, 4 ‘Place him under arrest.” which 
he did. 

i 

T directed him then to come into the living room of that 
apartment with him. 

Q. Now, at the time you say that you asked Officer Jef¬ 
ferson if he knew him, did you ask Officer Jefferson if he 
had ever seen him before? A. Well, I asked him did 

287 he know him. as far as I remember. 

Q. And Officer Jefferson said yes? A. Yes. 
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Q. And then you said to arrest him? A. Yes. 

Q. Now, did you ask in the course of time that you spoke 
to the Defendant Maynard—did you ask him before you 
had instructed Officer Jefferson to arrest him and search 
him—did you ask him what the purpose of his visit was? 
A. I asked him the purpose of his visit there when he was 
at the door. 

Q. Yes, sir. A. And when he stepped in he said to see 
Mr. Mallett. Why he was going to see him, he did not say. 

Q. Did you ask him whether it was business or social? 
A. Later I did; not at that time. 

Q. What did he say? A. He said social. 

Q. Now, he was still at the door at that time, though, 
wasn’t he? A. He was inside the little anteroom of the 
apartment. 

Q. Well, at that time he hadn’t been searched, had he? 
A. He had not. 

Q. Did you also ask him, Captain Monroe, whether 

288 he had anything to do with the numbers? A. In the 
course of our conversation, yes. 

Q. And what did he say to that? A. Well, he said this 
man had given him these numbers and the money at the 
time to deliver. 

Q. Well, now, prior, sir, to the time that you are refer¬ 
ring to the conversation you had with him at headquarters; 
is that correct? A. In the apartment, too. 

Q. Well, now, on the first occasion of the conversation 
that you had with the Defendant Maynard at the house, 
apartment No. 2, 3726, as he came into the door, did you 
at that time before he was searched ask him whether he 
had anything to do with the numbers? A. No, not that I 
remember; I don’t think so. 

Q. Well, would you say that you didn’t? A. I would say 
that I didn’t. 

• ••••••••* 

289 Q. Heading from page 28 of the transcript dated 
April 22, 1953, Officer Jefferson testified, beginning, 

sir at the third paragraph, Officer Jefferson: 
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“I followed him in the premises at that time and Cap¬ 
tain Monroe questioned him as to why he was there, and 
he said he came to visit, just came to visit. Captain Mon¬ 
roe asked whom he came to see and he said Mr. Mallett. 
He said on what business, and he said it was just a social 
call. Captain Monroe asked him if he was connected in 
any way with the numbers game and he said he wasn’t. 
At that time, Captain Monroe asked me to search him.” 

Does that refresh your recollection, sir? A. Well, I 
made no notes. Officer Jefferson did and if Officer Jeffer¬ 
son testified to that, I believe it to be true. 

290 Redirect Examination 

By Mr. Hantman: 

*#****•••* 

Q. Now, this little hall you mentioned in connection with 
which the defendant Maynard entered, or the anteroom of 
the apartment: Was that inside or outside the apartment? 
A. That is inside the apartment. 

####******: 

291 Q. When you come into the door, you actually 
come right into the living room extended; isn’t that 

true? A. T don’t—it is an archway doorway in there be¬ 
tween that as a separate room. It is a separate room, not, 
a large one, but it is separate. 

Q. It is separate from the living room? 

* # • * • • * * * * 

292 Q. Well, what did you finally determine he was 
doing? What did you see him doing? A. Well, I was 

told what he was doing, but I didn’t see him. 

Q. It was a card game going on, wasn’t it? A. That is 
right. That is what he said. 

#*•#*•#*•* 
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293 Mr. Hantman: That is the Government’s case, 
Your Honor. The Government rests. 

Mr. Mitchell: No, sir, I don’t think so. There is only 
one thing I want to do. Will you stipulate the name of 
the individual who shared the apartment? It is Johnson 
and not Davis. 

Mr. Hantman: I don’t know that, Mr. Mitchell. The 
officer said something about it. 

Mr. Mitchell: He said Davis, but the name is 

294 Johnson. 

Mr. Hantman: I don’t know that anyone else 
was there besides Mallett himself, other than what was 
stated by the officer. I can’t stipulate. 

Mr. Mitchell: The officer said the man’s name is Davis, 
but the man’s name is Johnson. I don’t want somebody 
named Davis being implicated by innuendo with some¬ 
thing. 

Mr. Hantman: I can’t stipulate to any of it. 

Mr. Mitchell: Then the only thing is I will put on—I 
will bring the man that lived there and just ask him one 
question, if he lived there and that is all, if we can’t stipu- , 
late to it. 

295 The Court: I am not going to listen to any argu¬ 
ment on the second count. There may be some ques¬ 
tion about the first count, don’t vou think? 

7 v 

302 (Thereupon, the following examination of the 
witness was conducted out of the presence of the 

jury.) 

Thereupon, 

Allison Evans 

##*#••#*** 

Q. What is your occupation? A. Driving a cab. 


303 
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Q. Calling your attention, sir, to March and April, 
1953—that is last year—were you driving the cab then? 
A. Yes, sir. 

Q. Did you drive Cab No. 737? A. Yes, sir. 

Q. What company was that? A. Capitol. 

**#••••••* 

304 Q. Incidentally, do you know this gentleman? 
Have you see him? A. No, sir, I haven’t seen him. 
Q. Have you ever been in apartment 2, 3726 Hayes 
Street, in the months of March and April? A. I haVe 
never been in apartment—not any apartment at all out 
there—not in the Mayfair Mansions. 
*••••#•••# 

306 It will be understood that I still overrule the 
motion to suppress. 

(Thereupon, the jury returned to the courtroom.) 
Thereupon, 

William Johnson 

Q. I will ask you, Mr. Johnson, did you ever reside at 
3726 Hayes Street, Northeast, apartment 2? A. I did. 

Q. And when did you reside there, sir? A. I lived there 
in April of 1952. 

307 Q. And when did you leave there ? A. I left there 
in May of 1953. 

Q. And with whom did you live in those premises? A. 
Kermit Mallett. 

Mr. Mitchell: That is all. 

Cross Examination 

Bv Mr. Hantman: 

Q. Mr. Johnson, you say you lived at apartment 2, 3726 
Hayes Street, Northeast, from March of 1952 to April of 
1953: is that correct? A. I said I lived there in April, 
1952, and I moved in May of 1953. 




82 


Q. Did you know, Mr. Johnson, that in a motion to sup¬ 
press filed in this case by the defendant, Mallett— 

Mr. Mitchell: Objection. He can’t ask him questions 
about something about a motion. 

Mr. Hantman: I can. 

The Court: He can ask anything. I assume this is in 
contradiction—I overrule the motion. 

By Mr. Hantman: 

Q. Did you know, Mr. Johnson, that in a motion to sup¬ 
press filed by the defendant, Kermit J. Mallett, filed in this 
Court in this case, he stated to this Court that “your 
movant”—namely, Mr. Mallett—“was lawfully possessed 
of premises known as 3726 Hayes Street, Northeast, 
Washington, D. C., apartment 2,” and that in an 
308 affidavit in support of that motion filed on the same 
date he averred: “that he is the defendant in the 
above-entitled cause; that on to wit, April 3, 1953, he was 
lawfully in his premises 3726 Hayes Street, Northeast, 
apartment 2.” 

Did you know he filed such a motion in an affidavit? A. 
Do I have to answer? 

The Court: Did you know that? 

The Witness: I would like to ask the Judge one ques¬ 
tion. Could I see my lawyer before I answer any ques¬ 
tions that may incriminate me? 

The Court: If you want to not answer it on the ground 
it might incriminate you, I will sustain the objection. 

Mr. Hantman: Do I understand the witness is claiming 
his privilege against self incrimination? 

The Court: Yes. 

Mr. Hantman: No further questions. 

Mr. Mitchell: That is all. 

• ••••*••*# 

Mr. Hantman: We have a rebuttal witness, Your Honor. 

The Court: Very 'well. 
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Thereupon, 

309 Odell Walker 

• # • • • • * • • • 

Direct Examination 
By Mr. Hantman: 

Q. Your name is Odell Walker? A. Yes, sir. 

Q. And you are the manager of the Mayfair Mansions 
in the District of Columbia; is that correct? A. Yes, sir. 

Q. Do you have with you, sir, the record of the lease 
agreement for premises 3726 Hayes Street, Northeast, 
apartment 2? A. Yes, sir, I do. 

Q. Did you produce that, as well as rent receipts for 
the months of March and April, 1953, pursuant to a sub¬ 
poena? A. Yes, sir. 

Mr. Hantman: May I have this lease of Kermit 

310 Mallett marked for identification as Government’s 
Exhibit No. 8. 

*###•#***• 

Mr. Hantman: May I have this duplicate rent receipt 
marked Government’s Exhibit No. 9 for identification? 

• ••••••••* 

Q. Now, Mr. Witness, I show you Government’s Exhibit 
No. 8 for identification. I want you to look at it and tell 
me if you can identify it. A. This is the lease of Mr: 
Kermit Mallett for premises apartment 2, 3726 Hayes 
Street, Northeast. 

Q. That is your copy of the lease, is it? A. Yes, sir, it is. 
Q. And it is kept by you in the regular course of busi¬ 
ness? A. Yes, sir. 

_ i 

Q. I show you Government’s Exhibit No. 9 for identi¬ 
fication and I ask you if you can identify that receipt, sir. 
A. This is a duplicate rent receipt for the rent of apart¬ 
ment 2, 3726 Hayes Street, Northeast. 
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Q. Whom is that for? A. Mr. Mallett. 

311 The Court: For what month? 

The Witness: For the month March 15, 1953, to 
April 15,1953. 

Mr. Hartman: The Government will at this time move 
the admission of its exhibits 8 and 9 for identification. 
Mr. Mitchell: May I see them? 

Would Your Honor permit me to ask him just a few 
questions? 

The Court: Yes. 

By Mr. Mitchell: 

Q. Mr. Walker, has this lease ever been signed by any¬ 
one? A. No, sir. 

Q. Now, with respect to the rent receipt, sir, do you 
know by whom the rent was paid? A. No, sir. 

Q. And do you know who, if anyone, shared the apart¬ 
ment with Mr. Mallett? A. No, sir. 

Mr. Mitchell: That is all. 

Mr. Hantman: We move the admission of these exhibits. 
Mr. Mitchell: I submit, Your Honor, the lease can’t— 
The Court: Who made out these rent receipts? 

312 The Witness: Someone in the office. 

The Court: In your office? 

The Witness: Yes, sir. 

The Court: And they were kept in the ordinary course 
of business? 

The Witness: Yes. 

The Court: I will admit those. 

Mr. Mitchell: I have no objection to the rent receipt. 
I think he has testified he doesn’t know who actually paid 
the rent. But as to this lease, he certainly can’t hope to 
introduce this lease unsigned. It is not signed by the 
company or Mallett. 

Mr. Hantman: It is a record kept in the regular course 
of business, and signed or unsigned it is made out in the 
name of this defendant and I submit it is admissible. 
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The Court: I will sustain the objection. 

• * * • * • • • * * 

Mr. Hantman: At this time I would like to read the 
receipt to the jury, if the Court please. 

I have here, ladies and gentlemen, a rent receipt 

313 No. 49411, dated March 25, 1953, which reads as 
follows: 

“Received from Mr. Kermit J. Mallett, $72.35 for rent, 
apartment 2, 3726 Hayes Street, Northeast, from March 
15 to April 15, 1953,” and it is signed “0. E. Walker,” 
and underneath, “M. E. Washington.” 

# * * * * * * • # # 

Q. Now Mr. Walker, do you know anybody named Wil¬ 
liam Johnson? A. No, sir, I don’t. 

Q. Do you know of a tenant named William Johnson 
who ever lived at apartment No. 2 at 3726 Hayes Street, 
Northeast? A. No, sir, I don’t remember one. 

Q. To your knowledge, is there any such record at your 
office of such resident? A. No, sir. 

• **•*•*••• 

314 Q. There are people who live in those apartments 
you do not know’ and they do live in the apartments; 

is that correct? A. Yes, sir. 

Q. And they live in the apartments together w’ith some¬ 
one who is a registered individual with your office? A. 
Yes, sir. 

• •••#**••# 

The Court: Does the Government have anything further? 
Mr. Hantman: Nothing further, Your Honor. 

The Court: Very well, I will excuse the jury. 

(Thereupon, the jury retired from the courtroom.) 

Mr. Mitchell: * # * 

********** 
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315 We now have satisfactorily shown and demon¬ 
strated to Your Honor through the witnesses, the 

Government witnesses themselves, the police officers them¬ 
selves wrho admit that at the time they went into these 
premises 3726 Hayes Street, Northeast, apartment 2, that 
there w T as nothing there at that time that gave evidence 
of the operation of any lottery. 

There w r as nothing there winch gave any illegal appear¬ 
ance whatsoever, and that before they had obtained any¬ 
thing of an illegal character the defendant Maynard had 
been arrested. 

Now% frankly, however, and the significant feature of 
the Wvche case and what the Court itself predicated its 
determination of the legality of the arrest of Wyche, was 
that wffien the officers wralked into the premises, there 

316 w r as then going on—there w’as in their presence the 
operation of a rather large-scale gambling and lot¬ 
tery concern. * * * 

• •••#••••• 

345 Charge to the Jury 

The Court (Bastian, J.): Ladies and gentlemen of the 
jury, first let me say that I appreciate as usual your 
attention to the trial of this case, as you have during this 
month in all of the cases w’e have had on trial. While 
there have been numerous interruptions, it has not been 
the fault of counsel or the Court, and the result has been 
there has alw-ays been some good reasons for them. 

At this time it is my duty to instruct you as to the law 
applicable to this case and, as you know, you are under 
an obligation to follow- the Court’s instructions as to the 
law’. But you members of the jury are the sole judges 
of the fact and you must determine the facts yourself 
according to the evidence and solely from the evidence. 

The Court and counsel on both sides are permitted to 
comment on the facts and on the evidence to assist the jury 
in arriving at their conclusions, but the Court’s com- 
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ments on the facts and on the evidence, and counsel’s com¬ 
ments for the Government on the facts and on the evidence, 
and defense counsel’s comments on the facts and evidence 
are not binding on you and you need attach to them only 
such weight as you deem wise and proper. 

If your recollection of the evidence in any par- 

346 ticular differs from the Court’s recollection, or 
counsel’s recollection, counsel on either side, then 

your recollection must prevail because the final decision 
on the facts is solely within your province, and my instruc¬ 
tions are binding upon you only insofar as the law is 
concerned. 

The jury is instructed that the only object in the purpose 
of an indictment in a criminal case is to inform the 
defendant of the cause of action against him and it does 
not amount to evidence in any degree whatever, and the 
only purpose for which it can be considered by the jury is 
to determine the charge on which the defendant is accused. 

Now, you are instructed as a matter of law that a 
defendant is presumed to be innocent. He is not required 
to prove himself innocent or produce evidence at all on that 
subject. In considering the testimony, you must consider 
it in the light of this presumption in which the law clothes 
a defendant. It is a presumption that abides with him 
throughout the trial of the case until the evidence convinces 
each juror of his guilt beyond a reasonable doubt. 

You are instructed that in criminal cases the entire 
burden of proof is upon the Government from the begin¬ 
ning to the end of the trial. This burden of proof never 
shifts from the Government to a defendant, and the defend¬ 
ant is not bound to explain anything, and his failure to 
explain anything connected with the case cannot be 

347 considered by you as a circumstance tending to 
prove guilt. 

Now, I said a moment ago that the Government is 
required to prove the defendant’s guilt beyond a reason¬ 
able doubt. I have explained that to you a number of 
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times and in a way that I don’t think is too legal or tech¬ 
nical. It simply means this: That if after an impartial 
comparison and consideration of all the evidence you can 
say to yourself that you are not satisfied with the defend¬ 
ant’s guilt, then you have a reasonable doubt. On the 
other hand, if after such impartial comparison and con¬ 
sideration of all the evidence, you can truthfully and 
candidly say to yourself you have an abiding conviction of 
the defendant’s guilt, such as you would be willing to act 
upon in the more weighty and important matters relating 
to your own affairs, then you have a reasonable doubt. 
Or, as it has been otherwise expressed, if upon considera¬ 
tion of the entire evidence there is any reasonable hypothe¬ 
sis disclosed by the evidence consistent with innocence, then 
the jury must find the accused not guilty. 

Now, naturally, in determining whether the Government 
has established the charge against the defendant beyond 
a reasonable doubt, you will consider and weigh the 
testimony of all the witnesses who have testified before 
vou and all the circumstances concerning which testimony 

* O v 

has been introduced. 

348 You are the sole judges of the credibility of wit¬ 
nesses. In other words, you and you alone are to 
determine wiiether to believe any witness and the extent 
to winch any witness should be credited. 

In reaching a conclusion as to the credibility of any 
witness and in weighing the testimony of any witness, you 
may consider any matter that may have a bearing on the 
subject. You may consider the demeanor and behavior 
of the witness on the witness stand, the witness ’ manner of 
testifying, whether the witness impresses you as a truth¬ 
telling individual, whether the witness impresses you as 
having an accurate memory and recollection, and whether 
the witness has any motive for not telling the truth, or 
whether the witness has any interest in the outcome of the 
case. 



89 


If you find that any witness has testified wilfully 
falsely as to any material fact concerning which the 
witness could not possibly have been mistaken, then you 
are at liberty, if you deem it wise to do so, to disregard 
the entire testimony of such a witness, or any part of the 
testimony of that witness. 

A defendant in a criminal case under our law has the 
option of whether or not he shall take the witness stand. 
He has the privilege of taking the witness stand if he 
chooses to do so. He is under no obligation to testify if he 
chooses not to do so. The law is that the jury must 
349 not draw any unfavorable inference against the 
defendants from the fact that they failed to take 
the witness stand. 

i 

Now, those are the general propositions of law which 
guide you in all criminal cases. Now, what are the charges 
in this particular case and what is the section under which 
they stand charged? 

The indictment is in two counts. The first charges a 
violation of Section 1501 of Title 22 of the Code and has 
to do with the promotion of lotteries. The indictment is 
as follows: “Continuously during the period from about 
March 23, 1953, to about April 3, 1953, within the District 
of Columbia, William T. Maynard and Kermit J. Mallett 
were concerned as owners, agents and clerks, and in other 
ways, in managing, carrying on and promoting a lottery 
known as the numbers game.” 

The second count has to do with the possession of 
lottery or policy tickets and charges: “On or about April 
3, 1953, within the District of Columbia, William T. May¬ 
nard and Kermit J. Mallett knowingly had in their posses¬ 
sion certain tickets, certificates, bills, slips, tokens, papers 
and writings, used and to be used and adapted, devised 
and designed, for the purpose of playing, carrying on and 
conducting a lottery known as the numbers game.” 

Now, in a Bill of Particulars, which the Government 
furnished the defendants at their request and di- 
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350 rected by the Court, these particulars were specified 
by the Government: 

“1. The Government contends that the defendants May¬ 
nard and Mallett jointly operated a lottery in the sense 
that Mallett was the principal and Maynard aided and 
abetted the commission of the offenses alleged in the 
indictment. 

“2. The Government contends that each defendant 
jointly possessed the seizure obtained from each of the 
defendants at the time of their arrest.” 

What are the sections of the Code applicable to this 
case? Under the first count, it is Section 1501 of Title 22 
of the D. C. Code and reads as follows: 

“If any person shall within the District keep, set up, 
or promote, or be concerned as owner, agent, or clerk, or 
in any other manner, in managing, carrying on, promoting, 
or advertising, directly or indirectly, any policy lottery, 
policy shop, or any lottery, or shall sell or transfer any 
chance, rights, or interest, tangible or intangible, in any 
policy lottery, or any lottery or shall sell, or transfer any 
ticket, certificate, bill, token, or other device,” and so forth, 
shall be punished as the law requires. 

And the second count, the possession of any copy or 
record of any such chance, right, or interest, or of any 
such ticket, certificate, bill, token, or other device shall 
be prima facie evidence that the possessor of such copy or 
record did, at the time and place of such possession, 

351 keep, set up, or promote, or was at such time and 
place concerned as owner, agent, or clerk, or other¬ 
wise in managing, carrying on, promoting, or advertising 
a policy lottery, policy shop, or lottery. 

Now, in the eyes of the law a lottery is the awarding 
of a prize by chance. The exact method adopted for the 
application of chance and the distribution of prizes is 
immaterial. And in the eyes of the law the so-called 
numbers game is a lottery. 
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Now, the pertinent parts of Section 1502, Title 22 of the 
Code, which is the basis of the second count of the indict¬ 
ment is as follows: 

“If any person shall have in his possession, knowingly, 
any ticket, certificate, bill, slip, token, paper, writing, or 
other device used, or to be used, or adapted, devised, or 
designed for the purpose of playing, carrying on, or con¬ 
ducting any lottery, or the game or device commonly known 
as policy lottery or policy,” he shall be punished as the 
statute provides. 

In other words, under this statute, it is a criminal offense 
for any person to have in his possession any ticket, slip, or 
writing used for the purpose of playing or conducting any 
lottery, provided the person knew he had such a paper 
in his possession and lie knew that the slips or papers or 
writings were used for the purpose of carrying on 
352 a lottery. And, as I stated, the numbers game is 
a lottery. 

Now, knowledge can never be proven directly, of course. 
Science has not invented any machine by which the opera¬ 
tion of the human mind can be photographed. Knowledge 
can be derived from circumstances. It can be inferred from 
things done and things said by the person, and from the 
surrounding circumstances. That is a question for the 
jury to decide. 

Now, in criminal cases there are two types of evidence. 
One type is known as direct evidence and the other is 
known as circumstantial evidence. By direct evidence is 
meant evidence of eye witnesses who saw the act per¬ 
petrated. In this case there is no eye witness who claims ! 
to have seen the defendant commit the crime of which he 
is charged, except insofar as the possession of the slips 
are concerned, and insofar as the defendant Maynard is 
concerned. Consequently, there is no direct evidence in 
this case tending to prove the defendants’ guilt, except 
ns indicated. 






The second type of evidence is circumstantial evidence. 
This type of evidence consists of circumstances from which 
the defendants ’ guilt may be inferred by the jury. One 
cannot say that either of the two types of evidence is more 
reliable or stronger than the other. 

An eye witness, for example, may make a mistake 

353 in identifying the person whom he saw. His memory 
may be inaccurate or he may intentionally fabricate 

a story, and circumstances, too, may sometimes lead to an 
erroneous inference. 

On the other hand, at times if the circumstantial evi¬ 
dence is sufficiently strong it may be just as convincing 
as direct evidence, because circumstances speak for them¬ 
selves and if they are strong enough they may at times 
irresistiblv lead to a definite conclusion. 

You are instructed that where circumstantial evidence is 
relied on, the circumstances must be proven and they can¬ 
not be presumed or rest on conjecture or speculation. 

If the circumstantial evidence does not establish the 
guilt of the defendants Kermit J. Mallett or William T. 
Maynard beyond a reasonable doubt, then you must find 
the defendants not guilty. 

Now, in this case, as the Government contends, Mallett 
was the principal and Maynard aided and abetted in the 
commission of the offenses as charged in the indictment. 
The law provides that any person aiding or abetting a 
principal offender may be charged himself as a principal. 
The law provides any person advising, inciting, or con¬ 
niving in an offense, or aiding or abetting the principal 
offender shall be charged as a principal. If several persons 
act jointly or in concert, each performing a part 

354 which results in the commission of the offense, all 
are equally guilty. 

For instance, if a person drove an automobile to a 
place where was committed an offense such as a murder, in 
order to enable the commission of that murder, and knows 
the purpose for which he is driving the car, he is just 



93 


as guilty of the offense to the same extent as the person 
who actually consummated the offense. 

Now, the defendant Maynard is charged with being an 
aider and an abettor of defendant Mallett. You are in¬ 
structed that if you find that the Government has not 
proven beyond a reasonable doubt that he directly par¬ 
ticipated or knowingly aided Mallett in any unlawful enter¬ 
prise, then Maynard is not, naturally, responsible and it 
is your duty to return a verdict of not guilty. 

Now, ladies and gentlemen of the jury, you paid very 
close attention, I should say, to the testimony introduced 
here. You know the theory of the Government’s case that 
Mallett owned this apartment; that these things were 
found there; and that they at least were in his possession.; 

You heard the Government’s testimony that Maynard 
came there; that he was searched and there was found cer¬ 
tain things upon him. j 

You have heard the defendants’ theory announced to 
you that these may have been old slips; that there was no 
connection shown between Maynard and Mallett. I 
355 It is up to you to determine how you are going 
to decide this case on all of those facts. I don’t think 
it is necessary for me to comment any further on the facts. 

I will instruct you that while it is the duty of each 
juror to discuss and consider the opinion of his and her 
fellow jurors, you must decide the case on your own opinion i 
of the evidence and upon your own judgment. 

The very brief comments I have made on the evidence 
and the facts are not binding upon you. 

If my recollection does not accord wuth yours, then it 
is your recollection that must prevail. If any statements 
of theory of the Government and the defense does not 
accord with yours, then your recollection must prevail. 

I have called to your attention such of the testimony as 
appears to me to be of importance. I want you to take 
this matter, consider it deliberately in the light of the 
instructions which I have given you, using the same or- 
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dinary common sense and ordinary intelligence which you 
would employ in determining any other important matter 
that you have occasion to decide in the case of your 
every-day life. 

You are to render a separate verdict on each of the 
counts and in each instance your verdict may he either 
guilty or not guilty. In each case your verdict must be by 
unanimous vote. 

356 Now, if you should find that the defendant Mallett 
is not guilty, you must also find that the defendant 

Maynard is not guilty because, of course, a person cannot 
aid and abet something which is not an offense. 

Therefore, ladies and gentlemen of the jury, your verdict 
on the first count which alleges the managing, carrying on 
and promoting a lottery, in that case your verdict must be 
either guilty or not guilty insofar as Mallett is concerned 
and guiltv or not guiltv insofar as Mavnard is concerned. 
But, if you find Mallett is not guilty, then you must also 
find Maynard not guilty because he is the aider and abet¬ 
tor. The same thing applies to Count 2. 

If your verdict there with regard to Mallett is guilty 
or not guilty, then in the case of Maynard your verdict 
is guilty or not guilty. But if you find Mallett not guilty, 
you must also find Maynard not guilty. 

After I have given counsel an opportunity to confer 
with me I will let you take this case, retire to the jury 
room, elect a foreman or forewoman, and when you have 
concluded make known that fact by knocking on the jury 
door. 

• •••#••••# 

357 The Court: Ladies and gentlemen of the jury, I 
think that I made it clear to you but if I didn’t I 

want to be fair and do it. 

You are instructed, of course, that each and every 
element of the charges against these defendants 

358 must be proved beyond a reasonable doubt. 
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I will now excuse Mr. Ford and Mr. Friedman, who 
have been attentive and I appreciate their attention, 
and will allow the other twelve ladies and gentlemen to 
retire. 

********** 

(Thereupon, at 11:45 o’clock a.m., the following occurred 
out of the presence of the jury:) 

The Court: Mr. Hantman and Mr. Mitchell, I have a 
request from the jury, a note: 

“Is possession of numbers material prima facie evidence 
of operation of a lottery?” 

I am going to tell them it is. 

Mr. Mitchell: I think Your Honor should explain to them 
what is meant by “prima facie”. 

The Court: Very well. Recall the jury. 

Mr. Mitchell: I think that in connection with Your 
Honor’s mentioning to them as to wliat prima facie means, 
I think there should also be the question of reasonable 
doubt reiterated. 

Mr. Hantman: I object. 

It seems to me whatever definition Your Honor wishes 
to give with respect to prima facie should be sufficient. 
As I understand it, unless there is other and convincing 
evidence that would overcome the presumption, they 
359 must find him guilty. 

The Court: There is no “must”; they may. 

Mr. Hantman: They may; that is what I meant. 

Mr. Mitchell: You see, Mr. Hantman, you get two pre¬ 
sumptions. You have a presumption of innocence, and 
prima facie is merely a presumption of guilt. So therefore 
you have a situation that is tantamount to an impasse. 
Prima facie does not mean proof beyond a reasonable 
doubt, and I wouldn’t want this jury to get the impression 
that merely by virtue of saying prima facie that that means 
that that is satisfactory proof, because it does not. 
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Mr. Hantman: I think if His Honor were to answer the 
question that possession of numbers slips is prima facie— 

The Court: That is the only question asked. 

Mr. Hantman: If he found it necessary to define what 
prima facie meant, that is as far as the Court need go. 

The Court: I don’t think it is necessary for me to do 
that. What I propose to do is read this part of the 
section. 

Mr. Mitchell: Well, I will object, if Your Honor please, 
if the Court does not explain to them that in light of the 
fact that there was a presumption of innocence, and prima 
facie merely means a presumption of guilt, I think I am 
entitled to the instruction, the added instruction, or the 
added caution, because, as I said to the Court, I 

360 don’t want this jury to get the impression that 
merely because the statute says prima facie that that 

is sufficient on which to predicate the guilt alone. 

The Court: They have asked me a question and I pro¬ 
pose to answer it and I think I have already explained 
that to them, and for me to reemphasize that, I think would 
be unfair to the Government. 

I will just answer the question given to me. 

Mr. Mitchell: Then may I do this, if Your Honor please. 

The Court has already read to the jury the statute 
previously. 

The Court: That is right. 

Mr. Mitchell: Therefore, then, I will object to the Court 
then going back and instructing the jury on a part of the 
case on which they have already been specifically in¬ 
structed. 

The Court: And on which they have asked me a question? 

Mr. Mitchell: Yes, sir. 

The Court: You may note your exception. 

• •••#*••## 

The Court: Ladies and gentlemen, I have your inquiry: 

361 “Is possession of numbers material prima facie 
evidence of operating a lottery?” 
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In response to that, I will read to you again the last 
part of Section 1501, Title 22, of the Code, which is as 
follows: ; 

“The possession of any copy or record of any such 
chance, right, or interest, or of any such ticket, certificate, 
bill, token, or other device shall be prima facie evidence 
that the possessor of such copy or record did, at the time 
and place of such possession, keep, set up, or promote, or 
was at such time and place concerned as owner, agent or 
clerk, or otherwise in managing, carrying on, promoting, 
or advertising a policy lottery, policy shop, or lottery.” 

i 

Does that answer your question? 

Very well, you may retire. 

(Thereupon, the jury again retired to consider its 
verdict) 

; 

Mr. Mitchell: I want to object to the instruction or to 
the matter that has been read to the jury by Your Honor, 
and I want to say for the record, if it please the Court, 
that I also specifically object to the failure of Your Honor 
to have explained to the jury what prima facie means, 
because in the opinion of counsel prima facie is a legal 
term and it is not presumed that the jury under- 
362 stands the meaning of a legal term, and therefore 
being fearful that the jury may get the wrong im¬ 
pression with respect to what is meant by prima facie, I 
respectfully wish to interpose the objection. 

The Court: Very well. In answer to Mr. Mitchell, they 
asked me if it was prima facie evidence of the operation 
of a lotterv, and mv answer was to read them which savs 

mi r v 

that it is. I can’t assume that they are asking me a 
question that they didn’t know what they were talking 
about. 

I note your exception, however. 

Let the record show that the defendants were here dur¬ 
ing the giving of the additional information to the jury. 
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(Thereupon, at 12:07 p.m., the jury returned to the 
courtroom and the following occurred:) 

The Deputy Clerk: Mr. Foreman, has the jury agreed 
upon a verdict? 

The Foreman: We have. 

The Deputy Clerk: What say you as to Kermit J. 
Mallett on Count 1 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: And on Count 2 of the indictment? 
The Foreman: Guilty. 

The Deputy Clerk: What say you as to William 

363 T. Maynard on Count 1 of the indictment? 

The Foreman: Guilty. 

The Deputy Clerk: And on Count 2? 

The Foreman: Guilty. 

• •###••••# 

Mr. Mitchell: If Your Honor please, I think that there 
are—and I say this in all sincerity, Your Honor—I think 
that there are material questions in this case of law and 
I say to Your Honor also that it is my sincere intention 
to prosecute an appeal in this instance with dispatch. 
Therefore, under the circumstances, if Your Honor please, 
as a matter of fact, T have even filed a notice today. I 
would like to ask then under those circumstances, if Your 
Honor please, as the rules provide, that we are sincere 
and that there are material questions of law involved, to 
allow* the defendant to remain at large on bond. 

I don’t know that there is any objection on the 

364 part of the Government. 

The Court: Does the Government have any ob¬ 
jection? 

Mr. Mitchell: We have discussed it and I think there 
are some questions of law* involved. There is no question 
in my mind as to the sincerity of the purpose. 

The Court: I have no doubt of vour sincerity and the 
way you urged the case, and I have no doubt of your good 
faith. 
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Mr. Hantman: The Government, Your Honor, doesn’t 
feel that there is any substantial question of law in this 
case. It is the policy of our office that all defendants be 
committed upon conviction, and we so move at this time. 

The Court: I said involves morals. 

I will have them committed. 

If you want them to be promptly sentenced, I will be 
glad to do it and get it on the way to the Court of Appeals. 

********** 

367 The above-entitled action came on for hearing on 
defendants’ motion to suppress evidence, before the 
Honorable Alexander Holtzoff, United States District 
Judge, at 10:00 o’clock a.m. 

********** 

370 The Court: I want to say also that I read that 
statement very carefully and I am of the opinion 

that it was sufficient to justify the issuance of a search 
warrant, particularly bearing in mind the rule that the 
showing on an application for a search warrant does not 
have to be sufficient to justify a conviction or even to jus¬ 
tify an indictment, but merely probable cause to believe 
that contraband articles may be found in the premises 
sought to be searched. 

T am going to deny the motion to suppress, under the 
circumstances. 

********** 

371 Mr. Mitchell: If Your Honor please, the defend¬ 
ant William Maynard says, in substance, that he en¬ 
tered the premises of 3726 Hayes Street, Northeast, which 
is a multiple unit apartment dwelling, and that on the occa¬ 
sion of entering there he walked in the public hallway of 
the first floor. 

He walked in and he noticed another individual there 
whom he later learned was Officer Jefferson. 
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Officer Jefferson knocked on the door of Apartment 2 of 
3726 Hayes Street, Northeast, at which time Captain 
372 Monroe, who was then inside the premises, told Offi¬ 
cer Jefferson to bring Maynard into the premises. 

The Court: Your point is that there was no probable 
cause for the arrest, and therefore the search of the person 
was illegal. Is that your point? 

Mr. Mitchell: That is correct. 

374 The Court: I have read the affidavit; all I want 
to know is what information you have about Maynard. 

Mr. Hantman: The fact that he was there on the 2nd of 
April, entered the premises, went through the same course 
of conduct— 

375 The Court: What course of conduct? 

Mr. Hantman: The dumping of a large number 

of coins. 

The Court: Who dumped them? 

Mr. Hantman: Well, we don’t know. He heard this large 
dumping of coins on the table. 

The Court: I understand all that; I read that part of it. 
I want you to tell me what information you have concern¬ 
ing Maynard. All you have told me so far is that he was 
seen entering the premises. He could have been delivering 
groceries. 

Mr. Hantman: On April 2nd he entered the premises 
where the raid took place on April 3rd, and shortly after 
he entered Officer Jefferson had his ear at the door and 
heard the large number of coins being dumped and heard 
one of the people inside say, Hurry up and finish so we 
can play a game of something. 

Shortly after that the defendant Maynard left the prem¬ 
ises. 

Officer Jefferson again came to the door and heard the 
operation of adding machines. On the 3rd Maynard again 
came to the premises at about the same time; he knocked 
on the door, at which time Captain Monroe opened the 
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door, and when Maynard walked in, Your Honor, the raid 
was already in progress, and Captain Monroe asked that 
the defendant Maynard be searched, and he was 

376 taken into another room and searched and contra¬ 
band was found. 

The Court: On those facts, do you seek to justify that 
search ? 

Mr. Hantman: I certainly do, sir. 

The Court: I will hear from you. 

Mr. Hantman: It is the Government’s theory that the 
defendant Mallette was an aider and abettor in the opera¬ 
tion of this numbers game that was then being operated at 
3726 Hayes Street, Northeast, in the District of Columbia, 
namely, the premises of the defendant Mallette. 

The Court: I understand all that; please don’t repeat it, 
but you have got to have some observations justifying the 
arrest of Maynard, namely, that there was probable cause 
to believe that Maynard was committing a crime. 

Now, the mere fact that a person is entering premises in 
which illegal activities are in progress is not sufficient, be¬ 
cause he might be delivering milk or he might be delivering 
groceries, or he might have been in there to see a friend 
of his. 

**##**#•*• 

If I may cite Your Honor the case of Wyche v. United 
States, 193 Fed. (2d) 703, which is on all fours, Your 
Honor, with the factual situation— 

********** 

377 The Court: Yes, I see it. 

Mr. Mitchell, do you wish to comment on the Wyche case? 
Are you familiar with it? 

Mr. Mitchell: Yes, Your Honor. 

The Court: I will be glad to hear you on it. It seems to 
bear out Mr. Hantman. 

Mr. Mitchell: In the Wyche case, if Your Honor 
please— 
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378 The Court: I think it went pretty far, but it is 
law— 

Mr. Mitchell: I think it did too, Your Honor. 

The Court: —but I have to follow it. 

Mr. Mitchell: Well, I respectfully submit to Your Honor 
that I think it is in conflict with decisions of the Supreme 
Court, but notwithstanding that I think there is a distin¬ 
guishing feature. 

In the Wyche case this man had in his possession a bag 
which was the type of brown bag that had been identified 
in connection with the premises. These people had been 
seen to come in with the bags; this man came in wdth the 
bag, the brown paper bag, the same bag, and it was on that 
day the officers supposed and suspected that he had num¬ 
bers slips, and he was inside the premises. 

• ••••••••• 

379 Mr. Mitchell: Yes, sir, and I say this distinguish¬ 
ing feature is, if Your Honor please, and we have 

set forth in our affidavit, that the defendant in this instance 
did not voluntarily enter into these premises. The defend¬ 
ant was out in the hall and Officer Jefferson was knocking 
on the door, and Officer Jefferson was directed by Captain 
Monroe to bring the man into the premises. 

In the Wyche case this man voluntarily walked in. 

The Court: Was Maynard about to enter the premises? 

Mr. Mitchell: He was in the public hallway of the prem¬ 
ises. 

The Court: But what was he doing? Was he standing, 
or walking, or what ? 

Mr. Mitchell: He had just come in the doorway. He had 
just come into the dorway of the public premises. 

380 The hallway is common to all the apartments. 

The Court: Yes, I understand, but was he headed 
for the door leading to this apartment? 

Mr. Mitchell: Well, T would say yes; I mean I want to 
be honest with you, yes, I think he was, but he hadn’t vol¬ 
untarily entered the premises at that time. 
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The Court: I get your point. 

Mr. Mitchell: Yes, sir. 

Mr. Hantman: It is the Government’s contention, Your 
Honor, that it goes farther than that. The defendant May¬ 
nard was in the door and had actually knocked on the door. 
The Court: Well, put your testimony on. 

Mr. Hantman: Yes, we will for that limited purpose. 

Call Officer Jefferson. 

Thereupon, 

Burlel M. Jefferson 

was called as a witness by the United States and, being 
first duly sworn, was examined and testified as follows: 

Direct Examination 

; 

By Mr. Hantman: 

Q. Give us your name and assignment, please. A. Bur- 
tell M. Jefferson; I am assigned to the Morals Division, 
Metropolitan Police Department. 

• •••****** 

381 Q. You are a member of what organization in the i 
District of Columbia? A. I am assigned to the Morals Di- ; 
vision of the Metropolitan Police Department, Washing¬ 
ton, D. C. 

By the Court: 

Q. Are you a police officer? A. Yes. 

Q. Now, Officer Jefferson, did you make a series of ob¬ 
servations on premises located at 3726 Hayes Street, North¬ 
east, in the District of Columbia? A. I did. 

Q. Over what period of time? A. From the 23rd of 
March, 1953, to April 3, 1953. 

Q. And as a result of your observations did you sub- 
sequentlv obtain a search warrant for the premises? A. 

I did. 
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382 Q. On April 2nd, did you on that date see the de¬ 
fendant Maynard? A. I did. 

Q. And what, if anything, did he do that day, sir? A. 
The defendant entered Apartment 2 of premises 3726 
Hayes Street, Northeast. He stayed in the premises about 
ten minutes, after which he left. 

Q. Did you hear anything or see anything occur in the 
premises on that date? A. The premises were visited by 
about five individuals that I had seen over a period of time, 
during my observations, and during these observations 
after the entrance of each of the persons I would hear the 
sound as if someone were dumping a large quantity of 
coins on the table, and as if someone was wrapping or 
unwrapping a bag, and also during my observations I was 
able to hear the sound of an adding machine being oper¬ 
ated. 

Q. On April 3rd were you in the vicinity of 3726 Hayes 
Street, Northeast? A. I was. 

Q. And did you on that date see the defendant Maynard ? 
A. I did. 

Q. Tell His Honor where you saw him. 

The Court: Was that the date when the search warrant 
was served? 

383 Mr. Hantman: Yes, Your Honor. 

The Court: Bring that out. 

By Mr. Hantman: 

Q. Would you tell us whether or not April 3rd was also 
the day that a search warrant was executed for the prem¬ 
ises Apartment 2, at 3726 Hayes Street, Northeast? A. 
It was. 

Q. Did you participate in the execution of that search 
warrant? A. I did. 

Q. And while this search was in progress did you shortly 
thereafter leave the premises? A. I did. 

Q. I am speaking now of Apartment 2 of 3726 Hayes 
Street, Northeast; did you shortly thereafter see the de¬ 
fendant Maynard? A. I did. 
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Q. Will you tell His Honor the circumstances under 
which you saw him, what you did, what he did, and what, 
if anything, you may have said to one another? A. I first 
observed the defendant park a yellow convertible— 

• •#**•#*** 

384 Q. Tell us the circumstances under which you saw 
the defendant, and where you saw him. 

The Court: Well, now, will you ask one question instead 
of two? 

By Mr. Hantman: 

Q. Will you tell us where you saw the defendant May¬ 
nard on April 3rd, please? A. I first saw the defendant 
parking his automobile on the parking lot in front of prem¬ 
ises 3726 Hayes Street. After he got out of the car he stood 
in front of the car about two minutes and then he walked 
through the basement door and I followed him, and he 
stopped in front of Apartment 2 of 3726 Hayes Street, and 
he knocked on the door. 

Q. Where were you at that time? A. I was behind the 
defendant. I entered the apartment behind the defendant. 

The door was opened by Captain Monroe. After May¬ 
nard went in Captain Monroe asked me if I had recognized 
the defendant and I said yes, and at that time Captain 
Monroe instructed me to take the defendant into another 
room and search him, which I did. 

Q. Now, did you at that time, or just shortly prior 

385 to his entrance, push the defendant into that apart¬ 
ment ? A. I had no contact with the defendant until 

after he was in the premises and being searched. 

Q. Did you search him, sir? A. I did. 

*••***«**• 

Q. Tsn’t it a fact that Captain Monroe said to you, Bring 
him in? A. No, sir. He directed me to take him into an¬ 
other room and search him. 
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Q. The defendant Maynard was in the hall at that time, 
wasn’t he? A. No, sir, he was not. He was inside the 
doorway. 

Q. What conversation, if any, occurred between the de¬ 
fendant Maynard and Captain Monroe? A. Captain Mon¬ 
roe asked him his purpose for being there and he 

386 stated that he had come to see Mr. Mallette. 

Q. Was that before he had entered the premises? 
A. No, that was just after he got inside. 

Q. So when Captain Monroe, the police officer, opened 
the door the defendant just walked in? A. He did. 

Q. No one suggested or instructed him to walk into the 
premises at all? A. That is correct. 

********** 

Mr. Mitchell: I respectfully request, Your Honor, in or¬ 
der that we might avoid putting on testimony, there is an 
affidavit of Mr. Mallette, there is an affidavit of the defend¬ 
ant Maynard obtained and attached to the motion, in which 
affidavits it clearly explains the occurrence at the door and 
what happened at the time. 

I submit to Your Honor that certainly a person who is 
engaged in something illegal, and he goes to the door and 
there is a big, bright police officer captain there he is not 
going to walk into those premises unless he is invited or 
instructed to come in. 

387 If Your Honor please, I think we might expedite 
matters if the Government will concede at this point 

that the defendant Lyles is one and the same person who is 
mentioned in the Government’s affidavit attached to the 
warrant as No. 4. 

********** 

Mr. Hantman: Yes, Your Honor. 

• ••••••••• 

The Court: I will deny the motion as to Maynard. 

I have no reason to disbelieve the Officer’s testi- 
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388 mony. And on the strength of the Wyche case the 
arrest was legal, and therefore the search was legal. 

• « * * * • • * • : • 

390 Burtell M. Jefferson 

• # • • * • • * * ; * 

Direct Examination 

By Mr. Hantman: 

Q. Your name is Burtell M. Jefferson? A. That is cor¬ 
rect. 

Q. You are the same officer who testified previously a 
short while ago? A. I am. 

Q. Do you see the defendant here, Frederick Lyles? A. 
I do. 

Q. Have you ever seen him before this time? A. I have. 
Q. Where and when did you ever see him, sir, in connec¬ 
tion with this matter now pending before the Court? A. 
From a period covering March 23, 1953, up to and about 
March 30 or 31, 1953. ! 

Q. And where was it that you saw him, sir? A. I would 
see the defendant operating a Lincoln sedan bearing D. C. 
Tag No. K-9148. He would park the car on a lot in front 
of premises 3726 Hayes Street, Northeast and enter Apart¬ 
ment 2, and stay a period of about ten minutes and after 
the entrance of the defendant I would listen at the 

391 door and I would hear the sound of someone ex¬ 
changing a greeting and the sound of someone dump¬ 
ing coins on the table, and the rustle of paper. 

• •*••••••• 

Q. On each occasion you mentioned, Officer, how close 
were you to the defendant? A. When I would first see thfe 
defendant he would be operating his automobile, I would 
be about a distance of maybe 50 to 75 feet behind him and 
when he would enter the apartment I vrould be about 10 or 
15 feet from him. 
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By the Court: 

Q. On how many occasions would you see him operating 
this automobile bearing the tag number you described, and 
park the automobile and enter the premises? A. About 
five times, Your Honor. 

Q. And each time it was the same automobile? A. The 
same automobile. 

Q. And each time the same man was operating the car? 
A. Yes, sir, that is correct. 

Q. When and where did you arrest him? A. He was ar¬ 
rested May 12, 1953, in the 1200 block of 3rd Street, 
392 Northwest. 

Q. By whom? A. By myself. 

Q. You recognized him as being that man? A. I did. I 
had searched for him from the time the arrest warrant was 
issued up until the day of the arrest. 

• *#*•••#«• 

400 Q. Let me ask you this: Is there any doubt in 
your mind that the man you saw driving the car on 

the various occasions to the premises we are talking about 
is the defendant sitting here at the table? 

Mr. Mitchell: That is argumentative. 

The Court: Beg pardon? 

Mr. Mitchell: That is argumentative. He has already 
definitely stated to Your Honor previously. 

The Court: No, I will allow that. 

A. No, there is no doubt in my mind now that the defend¬ 
ant Lyles is the same man that I identified as being 

401 John Doe No. 4, in the affidavit. 

*•**•*•••• 

405 Frederick Lyles 

• *«••**••* 

Direct Examination 

Q. Tell us, did you have a 1950 Lincoln sedan in 
April of 1953? A. I have had this car 14 months. 
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By the Court: 

Q. What is that? A. I have had this 1952 Lincoln for 
14 months. I have a 1952 Lincoln, not a 1950. 

##*###**** 

408 Mr. Mitchell: With respect to the defendant 
Brown, may it please the Court, the defendant Mal- 
lette is the one concerned with the premises for which the 
search warrant was executed, and we would infer under 
the circumstances that that will merge with Your Honor’s 
ruling. 

The Court: Yes. I am going to deny the motion because 
I think the information on which the warrant was issued 
was sufficient. 

#######**• 

410 Buriell M. Jefferson 
*#***•**•• 

Q. Do you know the defendant, Fred Brown, in this case? 
A. I do. 

###**•**•• 

411 Q. Did you procure a warrant for this defendant: 
by his name? A. No, sir, by John Doe No. 5. 

Q. As John Doe No. 5? A. That is correct. 

##*•••**«* 

413 The Court: That other affidavit did not form the 
basis of this warrant. 

I am going to deny the motion. I am going to hold the 
warrant sufficient, and therefore the search sufficient. 

* • * # • * • * * # 

416 The above-entitled cases came on for hearing on a 
motion for better bill of particulars in the United 
States District Court for the District of Columbia at 11:30 
o’clock in the forenoon on Monday, January 4, 1954. 

# « « * « * * « # » ; 


i 
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420 The Court: (continuing) and I think this is suffi¬ 
cient. Now, as to what the legal theory is, you can 

argue that before the trial judge. 

• •**•••••• 

421 The Court: (continuing) and paragraph two states 
that the two defendants jointly possessed the prop¬ 
erty seized. I think that is sufficient. 

• •••••••#* 

The Court: Well, I think that is sufficient. In other 
words, they are aiders and abetters. 

Now, who do you claim was the principal, Mr. Hantman? 
Mr. Hantman: These are companion cases, if the Court 
please, and the principal is the defendant, Kermit J. Mal- 
lett, which we have alleged in 1193. 

And our theory, if the Court please, is that Lyles and 
Brown, in 1194, were aiders and abetters of Mallett. 

The Court: Well now, I think that is clear enough. 
********** 

425 BEFORE THE IT. S. COMMISSIONER 

FOR THE DISTRICT OF COLUMBIA 

22 April 1953 
Case 6808 

*•••*##•*# 

Met, at 11:10 a. m. in the Office of the United States Com¬ 
missioner for the District of Columbia. 

***•*##*•* 

427 Joseph Slanczak 

*•***##*•* 

Direct Examination 

• **••##*** 

430 Mr. Harris: I take the position that there was no 
search warrant. 
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432 A. I searched none of the individuals. On the prem¬ 
ises, in the hallway, leading toward the back door, 
I found 39 new numbers books. 

Q. When you say “in the hallway,” are you talking 
about inside the particular apartment ? A. As you come in 
the front you have a diningroom. Then you have a small 
hallw-ay with a door. 

Q. Wliat I am saying is, is all your conversation relative 
to inside the apartment? A. Inside the apartment, all of 
it. 

Q. Go ahead. A. In this little hallway where the back 
door leads out there were 39 new numbers books in a paper 
bag. There was a cardboard box containing 39 white pads. 

###*##### # 

j 

434 Mr. Harris: I also discovered in fact there was 
no search warrant. 

# * # * * * # • * # 

436 A. In the bedroom, top chest of drawers, top drawer 
of the chest of drawers. I found some numbers slips 
and rundown tapes, some coin wrappers. 

********* * 

Q. What else did you find? A. In the second drawer from 
the top, in the bedroom, I found four slips of number tapes, 
coin wrappers and rundown tapes. 

Q. You need not show me that. Did you find any other- 
papers there with numbers written on them? A. On the 
kitchen floor I found a number pad with numbers played. 

Q. Do you have that? A. Yes. It is in this brown en¬ 
velope which is intact as it was. 
********** 

438 Q. On the basis of your experience as an officer 
assigned to the gambling squad, what do you say of 
those two exhibits that were in those envelopes? You classi¬ 
fy them as what? A. Those are numbers slips. 

********** 
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Q. In the light of your experience, how are those items 
which you have in those two envelopes used? A. In my 
experience, the way the numbers are put on there, the first 
three numbers, then a dash and another two numbers, that 
would indicate that the numbers were played for a cer¬ 
tain amount. Some of the slips indicate that they 

439 were a single number, the next have a dollar or two 
dollars behind it or a quarter, indicating a single 

bet. 

Q. In what game is that paraphernalia used? A. That 
is used in the numbers game. 

440 Q. Whose premises are 3726 Hayes Street? A. Mr. 
Mallette is the occupant. 

• ••••##**# 

441 Q. How did you find out that Mr. Mallette was 
the occupant, Mr. Stanczak? A. I found that out 

from Mr. Jefferson. Mr. Jefferson found that out when he 
got the warrant. Mr. Mallette also said that he occupied the 
premises, that it was his premises when— 

442 Q. When did he tell you that? A. At the time I 
was in there. 

Q. How soon after you got in? A. I believe Inspector 
Lutz, to the best of my knowledge. Inspector Lutz asked 
him as soon as we walked into the place— 

The Witness: Yes, sir. As soon as we walked into the 
place Inspector Lutz asked him—he knew him by sight— 
and asked him if he was the occupant. 

• ••••*#••* 

444 By Mr. Harris: 

Q. You later found out that nothing was found on 
ahybodv, with the single exception of Maynard. Isn’t that 
true? A. That is true. 

Q. Where was the card game going on? In the kitchen, 
wasn’t it? A. In the kitchen. 
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Q. On the kitchen floor you found what I believe is now 
1—-Exhibit No. 1, a small envelope? A. No. 2. 

Q. Did you have any way of knowing whether that be¬ 
longed to the defendant Kermit Mallette? A. I did not. 

Q. Did you ever ask him whether or not it belonged to 
him? A. I don’t recollect that I did. To the best of my 
recollection I didn’t ask him about that one envelope. 

* * * * * * . * 

445 Q. Didn’t he tell you that no numbers were beino- 
operated in his place? A. He did. 

* # * * • * * . • * 

447 apartment building, at 3:30? A. I went there to 
serve a search warrant. 

. Q- J)i( ! y° u receive instructions to serve it at any par¬ 
ticular time? A. I was with Inspector Lutz. He had the 
search warrant in his possession and I was told to go with 
him, by him. 

. Q; You attached no particular significance to the 3:30 
timing? A. No. It don’t make any difference to me. When 
he tells me to go, I go. 

Q. Did you find any adding machines in the kitchen? A 

We found an adding machine but I do not believe it was* 
in the kitchen. 

Q. As a matter of fact, it was in the bathroom, wasn’t it? 
A. I could tell by checking. 

Q. Did you see it? 

Commissioner Lawrence: Let him finish his answer. 

The Witness: I believe I would have to look at that page 
to see where that adding machine came from. I marked it 
nt the time. 

Mr. Bryant: Pound on the premises? 

The Witness: Yes, found on the premises. 

Mr. Harris: It says here “bathroom.” Does that 
448 refresh your memory? 

The Witness: That is right. 
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By Mr. Harris: 

Q. Wasn’t that machine on the floor behind a door? A. It 
was. 

Q. No indication that it was then in operation or had 
recently been in operation, was there? A. There was no 
indication that it was then in operation. 

• ••••##••* 

Q. Did anyone else come into the premises while you 
were there? A. Mr. Maynard entered about, I think, two 
or three minutes after we got in there. 

Q. Was he in the company of any person? A. He was 
alone, to the best of my knowledge. 

Q. You say Mr. Maynard came in while you were there? 

A. That is right. 

449 Q. Did anyone else come in? A. I don’t know. 

Q. Sir? A. No, nobody else but police officers 
came in after he came in. I mean the police officers were in 
and out. 

Q. Did you have in your possession an arrest warrant 
for Mr. Maynard at that time? A. It was registered with 
the United States Marshal. 

Q. I don’t believe you understood jpv question. A. I did 
not have it in my possession. 

Q. Were you the applicant for arrest -warrant for Mr. 
Maynard? A. I beg your pardon. I will have to correct my¬ 
self on Mr. Maynard. There was no arrest warrant for 
Mr. Mavnard. 

Q. You say there was none? A. Not for Mr. Maynard, 
no. 

Q. When he came in did you arrest him? A. I did not. 

Q. Was he arrested in your presence? A. I was at the 
far side of the room. Officer Jefferson placed him under 
arrest. 

Q. He was just arrested because he came into the prem¬ 
ises while you were there? A. I believe so. 
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450 Buriell Jefferson 

* * * # # # # • # # 

Direct Examination 
By Mr. Bryant: 

Q. Did you have an assignment on the 3rd of April of 
this year, around 3:13 in the evening? A. I did. 

Q. Were you at premises 3726 Hayes Street, 

451 Northeast? A. I was. 

Q. In Apartment 2? A. Apartment 2. 

Q. Did you see anyone or all of the defendants here? 
A. All, with the exception of Fred Brown. 

Q. Did you participate in the arrest of anyone or all of 
them, with the exception of Brown? A. I did. 

Q. Did you search them? A. Yes, I did. 

• • * « * # # # * # 

452 Q. Tell us the circumstances surrounding May¬ 
nard? A. About five minutes after we had entered 

the apartment, Apartment 2, of premises 3726 Hayes 
Street, I went outside to move one of the cruisers and at 
that time observed a yellow Plymouth convertible drive 
up, it w*as at that time operated by Mr. Maynard. He got 
out of the car and walked into the basement door of prem¬ 
ises 3726 and I followed him in at that time. He stopped at 
Apartment No. 2 and knocked and was admitted at that 
time by someone on the inside. 

I followed him in the premises at that time and Captain 
Monroe questioned him as to why he was there, and he 
said he just came to visit. Captain Monroe asked him whom 
he came to see and he said Mr. Mallette. He said “On what 
business?’’ He said it was just a social call. 

Captain Monroe asked him if he was connected in any 
way with the numbers game and he said he wasn’t. At that 
time Captain Monroe asked me to search him. A search of 
his person revealed a total of $272 in bills, and a quantity 
of numbers paraphernalia. 

Q. May I see them? I 

##***###** 
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Q. Officer, directing your attention to those slips 
453 of paper with the numbers on them—not the run¬ 
down tapes but the slips of paper—not the sheets 
with the printed numbers on them but the handwritten 
ones—how long have you been on Vice? A. Approximately 
four years. 

Q. Have you worked for any length of time in the gambl¬ 
ing squad? A. I have. 

Q. Have you participated in any numbers raids and 
arrests? A. I have. 

Q. In the light of your experience as a police officer in 
what activity vrould you say that those slips are used? 
A. These are slips used in what is commonly known as the 
numbers game. 

• ••••#*•*# 

465 Q. In the course of your investigation of this es- 

466 tablishment, in trailing all of these various people, 
or anything else, were any plays made on anybody 

that you saw go into the place? A. No, there were no 
plays. 

Q. Did you see any person who went into the place with 
any numbers paraphernalia? A. No. The only thing that I 
saw on one occasion was one of the vehicles that was fol¬ 
lowed from Northwest, there was a woman that went into 
an establishment that was on our complaint book as being 
a numbers place. 

• ••••••«•• 
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STATEMENT OF QUESTIONS PRESENTED 

1 . 

"Whether (in the absence of sameness of transaction, 
common scheme or plan) unconnected, independent, sepa¬ 
rate and disjointed acts and parties may properly be 
joined, under the Federal Rules of Criminal Procedure, in 
a single indictment. 

2 . 

Whether, where the affiant as regards a search warrant 
admits that he had only a suspicion, and the facts show 
he had no personal knowledge, but only information and 
belief, there is sufficient probable cause to meet the Con¬ 
stitutional requirements of the Fourth Amendment so as 
to permit the use in evidence over objection of the things 
seized without being violative of the rights secured under 
the Fifth Amendment. 

3 . 

Whether in the instance where officers upon entering 
into a private dwelling in the course of the execution of a 
search warrant (lottery) and see no evidence thereupon 
of the operation of a lottery, and then prior to discovering 
any evidence thereof respond to a knock on the door and 
order the person there (appellant Maynard) into the 
premises, call upon him to explain the purpose of his 
presence, which he does, renders the arrest and search of 
the individual (appellant Maynard) illegal as being vio¬ 
lative of his rights under the Fourth and Fifth Amend¬ 
ments of the United States Constitution. 

i 

4 . 

Whether the court was bound as a matter of law to 
grant appellant Mallette’s motion for judgment of ac¬ 
quittal when under the facts and circumstances the hypoth¬ 
esis of his innocence was as readily deducible as that of 
sruilt. 




5. 


Whether the court erred, under the facts and circum¬ 
stances in permitting the issue of the commission of a 
felony to be submitted to the jury on the same evidence 
that at best would establish only a misdemeanor, especially 
where conviction upon the latter must be based upon a 
presumption, and that presumption relied upon for the 
felony conviction. 

6 . 

Whether the court erred in instructing the jury that the 
mere possession of numbers slips constituted “prima facie” 
evidence of the operation of a lottery, and in refusing to 
explain the legal meaning and significance of the term 
“prima facie” evidence. 
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United States Court of Appeals 

Foe the District of Columbia Circuit 


No. 12,084 

WILLIAM T. MAYNARD 
v. 

UNITED STATES OF AMERICA 


No. 12,085 

KERMIT J. MALLETTE 
v. 

UNITED STATES OF AMERICA 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The jurisdiction of this Court is invoked under Section 
1291 of Title 28 of the U. S. Code, and Rule 37 of the 
Federal Rules of Criminal Procedure. 
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THE STATUTES INVOLVED 

Title 22, Section 1501, District of Columbia Code (1951 
Edition) reads as follows: 

' 22-1501 (6:15). Lotteries—Promotion—Sale or Pos¬ 
session of Tickets. 

“If any person shall within the District keep, set up, 
or promote, or be concerned as owmer, agent, or clerk, 
or in any manner, in managing, carrying on, promot¬ 
ing, or advertising, directly, or indirectly, any policy 
lottery, policy shop, or any lottery, or shall sell or 
transfer any chance, right, or interest, tangible or 
intangible, in any policy lottery, or any lottery or shall 
sell or transfer any ticket, certificate, bill, token, or 
other device, purporting or intended to guarantee or 
assure to any person or entitled him to a chance of 
drawing or obtaining a prize to be drawn in any 
lottery, or in a game or device commonly known as 
policy lottery or policy or shall for himself or another 
person, sell, or transfer, or have in his possession for 
the purpose of sale or transfer, a chance or ticket in 
or share of a ticket in any lottery or any such bill, 
certificate, token, or other device, he shall be fined 
upon conviction of each said offense not more than 
$1,000.00 or be imprisoned not more than three years 
or both. The possession of any copy or record of any 
such chance, right, or interest, or of any such ticket, 
certificate, bill, token, or other device shall be prima- 
facie evidence that the possessor of such copy or 
record did, at the time and place of such possession, 
keep, set up, or promote, or was at such time and place 
concerned as owner, agent, or clerk, or otherwise in 
managing, carrying on, promoting, or advertising a 
policy lottery, policy shop, or lottery. ” 

Title 22, Section 1502, District of Columbia Code (1951 
Edition) reads as follows: 

22-1502. (6:151a). Possession of lottery or policy 

tickets. 

“If any person shall within the District have in his 
possession, knowingly, any ticket, certificate, bill, slip, 
token, paper, -writing, or other device used, or to be 
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used, or adapted, devised, or designed for the purpose 
of playing, carrying on, or conducting any lottery, 
or the game or device commonly known as policy 
lottery, or policy, he shall be fined upon conviction of 
each said offense not more than $500 or be imprisoned 
for not more than six months, or both.” 

STATEMENT OF THE CASE 

Appellants appeal from a conviction had on the following 
indictment: 

Criminal No. 1193-’53 

The Grand Jury Charges: 

Continuously during the period from about March 
23, 1953, to about April 3, 1953, within the District of 
Columbia, William T. Maynard and Kermit J. Mallette 
were concerned as agents, owners and clerks, and in 
other ways, in managing, carrying on and promoting a 
lottery knowm as the numbers game. 

Second Count: 

On or about April 3, 1953, within the District of 
Columbia, William T. Maynard and Kermit J. Mallette 
knowingly had in their possession certain tickets, cer¬ 
tificates, bills, slips, tokens, paper and writings, used 
and to be used and adapted, devised and designed, for 
the purpose of playing, carrying on and conducting a 
lottery known as the numbers game. (R. 475) 

The appellants were previously indicted togther with 
two other persons in the following indictment: 

Criminal No. 916-’53 

The Grand Jury Charges: 

Continuously during the period from about March 
23, 1953, to about May 12, 1953, within the District 
of Columbia, Frederick Lyles was concerned as owner, 
agent and clerk, and in other ways, in managing, carry¬ 
ing on and promoting a lottery known as the numbers 
game. 
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Second Count: 

Continuously during the period from about March 
23, 1953, to about April 8, 1953, within the District 
of Columbia, Fred D. Brown was concerned as owner, 
agent and clerk, and in other ways, in managing, carry¬ 
ing on and promoting a lottery known as the numbers 
game. 

Third Count: 

Continuously during the period from about March 
23, 1953, to about April 3, 1953, within the District 
of Columbia, Kermit J. Mallette and William T. May¬ 
nard w’ere concerned as owners, agents and clerks, and 
in other ways in managing, carrying on and promoting 
a lottery known as the numbers game. 

Fourth Count: 

On or about May 12, 1953, within the District of 
Columbia, Frederick Lyles had in his possession cer¬ 
tain tickets, certificates, bills, slips, tokens, papers and 
writings, used or to be used and adapted, devised and 
designed for the purpose of playing, carrying on and 
conducting a lottery known as the numbers game. 

Fifth Count: 

On or about April 8, 1953, within the District of 
Columbia, Fred D. Brown knowingly had in his pos¬ 
session certain tickets, certificates, bills, slips, tokens, 
papers and writings, used and to be used and adapted, 
devised and designed for the purpose of playing, 
carrying on and conducting a lottery known as the 
numbers game. 

Sixth Count : 

On or about April 3, 3953, -within the District of 
Columbia, Kermit J. Mallette and William T. Maynard 
knowingly had in their possession certain tickets, cer¬ 
tificates, bills, slips, tokens, papers and writings, used 
and to be used and adapted, devised and designed, for 
the purpose of playing, carrying on and conducting a 
lottery known as the numbers game. 
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The government introduced the following evidence: that 
commencing on March 23, 1953, one Officer B. M. Jefferson 
began making observations of apartment 2 of premises 
3726 Hayes Street, N. E., Washington, D. (Tr. 12); 
that the apartment was occupied by appellant Mallette and 
another (R. 512-15), (Tr. 306-308); that on the said date 
March 23, at about 2:30 P.M., he saw a woman enter the 
apartment and thereafter saw two men get out of Sky 
King Cab #10 and go into the same apartment, and he 
thereafter heard what sounded like someone dumping 
coins, and shortly thereafter he saw another man who was 
driving a Lincoln automobile enter the apartment and 
heard the same sound of coins; that on March 23, 1953, 
he observed the same persons do the same things except 
that the woman did not appear, and he heard the same 
sounds as on the preceding day (Tr. 15); that his ob¬ 
servations of March 23 and 27, were practically the same as 
previously except that he saw neither the woman nor the 
driver of the Lincoln car he allegedly had seen on the fir^t 
day (Tr. 16, 17); that on March 30,1953, he saw the driver 
occupant of a certain Pontiac sedan enter the premises and 
apartment 2, the man was seen carrying a brown paper 
bag, and after he had been inside for a short period of 
time he (Jefferson) heard the sound of change being 
dumped and also the sound of an adding machine (Tr. 18); 
that on March 31, 1953, his observations were the same as 
on March 30, 1953 (Tr. 18); that on April 2, 1953, he, 
(Jefferson) saw the appellant Mallette (apparently for the 
first time) and appellant was with a woman who entered 
apartment 2 with appellant and the officer also allegedly 
saw 3 men get out of the “Sky King Cab” heretofore 
mentioned and enter apartment number 2, and thereafter 
heard the sound of coins, and subsequently saw appellant 
Maynard leave the premises (Apt. 2) with the occupants of 
the aforementioned taxicab (Tr. 18, 19); that on April 3, 
1953, appellant Mallette entered apartment 2 about 2:40 
p.m. in the company of a woman. 
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On April 3, 1953, at about 3:15 p.m., members of the 
Metropolitan Police Department entered apartment 2 
of premises 3726 Hayes Street, N. E., in the District of 
Columbia, under the color of a search warrant. 

The initial information received by the police officers 
relating to apartment 2 of 3726 Hayes Street, Northeast, 
was allegedly obtained from an anonymous phone call (Tr. 
82). The affidavit upon which the warrant was issued had 
been sworn to on the same day by officer Jefferson, who 
admitted that he had not fully read the affidavit before 
swearing to it (Tr. 101), and that the affidavit contained 
therein statements which purported to be facts of the 
aforementioned observations of the premises made by the 
affiant, including April 2, 1953 (R. 515-516). In addition to 
the search warrant there were arrest warrants obtained for 
persons, alleged in the affidavits to have been seen entering 
the premises on various dates. 

Significantly, there was no mention made in the affidavit 
about appellant Maynard, nor was there any arrest war¬ 
rant sought or obtained for him. 

At the time the raiding party entered the premises there 
was nothing to indicate or give evidence of a lottery opera¬ 
tion (Tr. 212, 281, 282). In fact, it is undisputed that the 
persons present in the premises at the time the officers 
arrived were merely engaging in a game of cards (Tr. 25, 
73, 74, 292). 

A search of the premises was had and there was found 
and seized coin wrappers, unused scratch pads, used pads, 
a small quantity of alleged numbers slips which were 
scattered about in bureau drawers and kitchen cabinet 
drawers and which had to be sought out and gathered to¬ 
gether by the officers (Tr. 219-223), an adding machine 
which was in the bathroom in a box, and obviously not 
being used, and other miscellaneous objects and data 
(Tr. 209). 

While the officers were in the process of executing the 
search warrant appellant Maynard was ordered brought 
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into the premises, apparently before any numbers para¬ 
phernalia had been discovered in the premises, by Captain 
Monroe, and officer Jefferson was directed to take him 
into the living room and search him (Tr. 209, R. ). 
Notwithstanding the fact that appellant Maynard had been 
previously asked by Captain Monroe if he was in any wise 
connected with numbers and he had answered in the nega¬ 
tive, (Tr. 289), and had said that his purpose was social 
(Tr. 287). There was taken from the person of appellant 
Maynard the sum of $272.00 and an envelope containing 
alleged numbers slips and other so-called numbers 
paraphernalia. 

Significantly, although officer Jefferson testified that he 
had seen appellant Maynard at the raided premises the 
preceding day, -which fact admittedly did not appear in the 
affidavit sworn to by him (Tr. 186), there was no testimony 
that appellant had ever been seen to even engage in con¬ 
versation with appellant Mallette, let alone transfer num¬ 
bers paraphernalia. In fact, there was no evidence of any 
description indicating concert of action between appellant 
Maynard and appellant Mallette, nor was there any evi¬ 
dence to show that appellant Maynard was in any manner 
possessed of the objects and things which were charac¬ 
terized as numbers paraphernalia found in the apartment. 

Neither the appellants nor any of the persons said to 
have been seen to go into the apartment were ever observed 
to have numbers slips or numbers paraphernalia in their 
possession. Moreover, no bets -were seen or known to have 
been made or accepted by appellants or any other of tho 
persons said to have visited the raided premises (Tr, 
40, 46, 187). 

It was admitted that prior to the execution of the search 
warrant the officers had not been in or seen into the apart¬ 
ment and the affiant officer had only a suspicion (Tr. 41-42), 

The appellants unsuccessfully moved to dismiss the 
indictment upon which conviction was had and from which 
this appeal is taken. i 
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Appellants’ motions for severance and to suppress the 
evidence were seasonably renewed and were overruled. 

At the conclusion of the government’s case the appel¬ 
lants urged motions for judgment of acquittal which mo¬ 
tions were denied. 

Due exceptions and objections were made and preserved 
of record. The motions to dismiss and for judgment of 
acquittal were urged and denied. 

The jury after having been given a supplemental instruc¬ 
tion returned verdicts of guilty as charged against each of 
the appellants. Hence this appeal. 
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STATEMENT OF POINTS 

I. 

Appellants Were Substantially Prejudiced By An 

Improper Joinder. 

n. 

i 

The Court Erred in Refusing to Grant the Motion to 
Suppress the Evidence Seized Under the Alleged 
Search Warrant. 

in. 

The Arrest of Appellant Maynard and the Seizure 
From His Person Under the Circumstances WeRe 
Unreasonable and in Violation of His Rights Under 
the Constitution. 


IV. 

The Court Erred in its Denial of Appellants’ Motions 
for Judgment of Acquittal. 

i 

V. 

The Court Erred in Permitting the Felony Count of 
the Indictment to be Submitted to the Jury. 

VI. i 

The Court Erred in Instructing the Jury as to What 
Evidence Adduced Constituted Prima Facie Evidence 
of the Operation of a Lottery. 
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SUMMARY OF ARGUMENT 

1 . 

The Federal Rules of Criminal Procedure do not allow 
for the joinder of offenses and parties in the instance 
where the acts complained of are independent and do not 
arise out of the same transaction and do not relate to 
a common scheme or plan. 

2 . 

The Constitutional requirement of probable cause is not 
met by a search warrant issued upon an affidavit in which 
the affiant relates hearsay information from an unknown 
anonymous and unsworn informant, and in which the affiant 
recites his belief devoid of personal knowledge, that certain 
conduct though ostensiblv innocent is criminal. 

3. 

The arrest without warrant and search of a caller to 
the premises in which the officers are executing a search 
warrant and in which premises on entrance the officers 
saw no evidence of the going or active operation of a 
lottery, violates the Constitutional rights of the caller who 
is ordered inside, arrested and searched. 

4. 

When the hypothesis of innocence is as readily deducible 
as the hypothesis of guilt the accused is entitled to a 
judgment of acquittal. 

5 . 

An accused may not be convicted of a felony if the sum 
total of the evidence is that he committed a misdemeanor. 

6 . 

It is error to instruct the jury as to what evidence con¬ 
stitutes “prima facie” evidence of the commission of the 
offense charged. 
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ARGUMENT 
Point I 

i 

Appellants Were Substantially Prejudiced by an 
Improper Joinder. 

Tlie appellants were convicted of the joint operation of a 
lottery (Count one) and of the joint possession of lottery 
slips (Count two) (R. 499). Appellants 7 motions for 
severance were denied. However, pursuant to appellants 7 
motions for a bill of particulars and upon direction of the 
court the government filed the following: I 

Bill of Particulars 

“Pursuant to the order of court dated October 24, 
1953, requiring the government to yield to the defend¬ 
ants and their counsel certain information with respect 
to the above captioned case, the following particulars 
are submitted: 

1. The government contends that the defendants 
Maynard and Mallette jointly operated a lottery in the 
sense that Mallette was the principal and that Maynard 
aided and abetted the commission of the offenses al¬ 
leged in the indictment. 

2. The government contends that each defendant 
jointly possessed the seizure obtained from each of the 
defendants at the time of their arrest. 77 

The government 7 s proof of the operation of a lottery 
rested solely upon the statutory presumption contained 
in 22-1501 D. C. Code, viz., possession of lottery para¬ 
phernalia is prima facie evidence of lottery operation. 

The presumption was erroneously applied in the instance 
of appellant Maynard because he was found, at the time 
of his arrest, to have certain lottery paraphernalia in his 
pockets. And it was erroneously applied against Mallette 
because it was presumed that he possessed the parapher¬ 
nalia found in the apartment because he lived there (Tr. 
196, 197). 
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There was no evidence whatsoever tending to show con¬ 
cert of action between the appellants, yet on the theory of 
joint possession, the seized objects were permitted to be 
introduced into evidence against both of the appellants to 
their prejudice. There w^as no evidence that Mallette had 
any interest whatsoever in the contents of Maynard’s 
pockets, likewise there was no showing that Maynard 
shared in the **possession” of objects found in Mallettee’s 
apartment. Which possession as previously stated rested 
solely upon evidence that appellant Mallette leased the 
apartment, that he occupied it jointly with another and 
that he was found in the apartment along with a number of 
other persons. 

With regard to the conviction of appellants under count 
1 of the indictment, violation of 22-1501, D. C. Code, (opera¬ 
tion of a lottery), it is indeed difficult to conceive of any 
rational theory under which it might be said that Mallette 
and Maynard operated one and the same lottery or that 
Mallette and Maynard were jointly concerned as agents, 
owners, clerks or otherwise in the operation of one and 
the same lottery. 

The bill of particulars bound the prosecution and the 
government was therefore obliged to prove its case as 
alleged therein. See: Dunlop v. U. S., 165 U.S. 486, 491, 
and U. S. v. Adams Express , 119 Fed. 240. According to 
its bill of particulars the government was bound to prove 
that Mallette was a principal in the operation of a lottery 
and that Maynard aided and abetted his operation. 22-1501, 
District of Columbia Code provides that it shall be un¬ 
lawful : 

(1) To set up or promote or be concerned as owner, 
agent, or clerk or in any other manner in managing, 
carrying on, promoting or advertising any lottery. 

(2) To sell or transfer any chance, right or interest 
in a lottery. 

(3) To sell or transfer any ticket, certificate, bill, 
token, or any other device purporting or intended to 
guarantee or assure any person or to entitle him to a 
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chance or drawing or obtaining a prize to be drawn in 
any lottery. 

(4) To sell or transfer for himself or for another 
person or to have in his possession for the purpose 
of sale or transfer a chance or ticket in or share of a 
ticket in any lottery. 

Because of the fact that there was no evidence at all 
which tended to show the sale or transfer of any chance, 
right, interest, bill, ticket, or token in or concern with a 
lottery in this case, the only portion of the statute appli¬ 
cable would be that portion prohibiting the keeping, 
setting up, promoting or being concerned as owner, agent, 
or clerk or in any other manner in managing, promoting 
or carrying on a lottery. 

There can be no question that in order to prove the 
joint commission of an offense it is always necesary to 
prove some concert of action. Here the proof of concert 
as bet-ween Mallette and Maynard is wholly lacking. Not 
only was the proof of a showing of concert but also there 
was no proof that Maynard either aided or abetted Mallette 
in the commission of any crime. 

It is a cardinal principle of evidence in criminal cases 
that a presumption may not be based on a presumption. 
The appellants in this case were convicted in derogation 
of this rule. In order for the jury to have arrived at their 
verdict of guilty as to Mallette and Maynard, it was neces¬ 
sary for the jury to presume that the possession of objects 
and material in the pockets of Maynard was jointly pos¬ 
sessed by Mallette and Maynard. Such a presumption was 
not warranted under the evidence adduced in this case, 
but nevertheless, even if, arguendo, such a presumption 
was permissible, the jury must then base a second pre¬ 
sumption upon that one, viz., because the two defendants 
jointly possessed the material found in Maynard’s pockets 
that they were jointly concerned in the operation of a 
lottery. This was plainly wrong. 
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It is important to point out that none of the evidence 
connected, or even tended to connect, Mallette with May¬ 
nard insofar as the actual possession of numbers parapher¬ 
nalia was concerned. There was no evidence whatsoever to 
show a joint possession by Mallette and Maynard of the 
same lottery paraphernalia. 

Rule 8B-lc of the Federal Rules of Criminal Procedure 
provides for a joinder of defendants if they have “parti¬ 
cipated in the same act or series of acts constituting an 
offense.” It is clear that the Government’s evidence here 
did not show or even purport to show any participation by 
Maynard and Mallette in the same act or series of acts, 
constituting the offense of possession of lottery para¬ 
phernalia. The possession as to each was personal. The 
evidence necessary and sufficient for the proof of a violation 
of Title 22-1502 D. C. Code as against Mallette was not 
the same as the evidence necessary to prove the commission 
of the offence charged against Maynard. 

Appellants urge that the joinder in the indictment num¬ 
bered 1193-53, was calculated to prejudice the appellants, 
and that such becomes clearly apparent when the following 
circumstances surrounding the dismissal of indictment 
numbered 916-53, are considered: 

(Hearing before the Honorable Judge Morris on July 
7, 1953.) 

Mr. Hantman: I call Your Honor’s attention first 
to Rule 8 of the Federal Rules of Criminal Procedure. 
It provides for the charging of two or more defendants 
in the same indictment if they participated in the same 
act or transaction. 

The Court : That is right, undoubtedly. 

Mr. Hantman : Or in the same series of acts or trans¬ 
actions. 

The Court: Yes. 

Mr. Hantman: Constituting an offense. 

The Court: There is no question about that being 
the law, but this doesn’t do it. 

Mr. Hantman: If Your Honor will just notice, for 
example, in the first count of the indictment there is a 
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time alleged which is common to all four defendants. 

The Court: Yes, but not place. 

Mr. Hantman : Within the District of Columbia. 

The Court: Oh shucks. 

******* 

The Court: Well, so far as these things are con¬ 
cerned, they are separate. 

Mr. Hantman: Not unless they were joined in the 
venture in some manner. 

The Court: Exactly, and you haven’t alleged they 
were joined in the venture. 

******* 

The Court: That is right, but you have got to 
allege something that shows a connection of the of¬ 
fenses. That is what I am saying, and it is completely 
absent here. 

******* 

The Court : Then allege it. That is all you have to 
do. That is all you have to do, and I*wouldn’t sever 
for anything in the world, but the grand jury hasn’t 
said it is one operation. They are not put on notice it 
is one operation. 

******* 

The Court: Well, here is the point.. If I didn’t 
sever it, I’d dismiss it. That is the point I am making. 
I think the relief comes by granting a severance, but 
if I didn’t sever it, I would dismiss the indictment, 
because I am satisfied it could be done properly, if 
you want to allege that these people were together in 
this transaction, and it may be very important to the 
Government to do that. Let me dismiss the thing and. 
go back to the grand jury and get an indictment that 
shows that. 

Mr. Hantman: I have no objection to that, Your 
Honor. 

The Court: I grant the motion to dismiss. 

Mr. Mitchell: Thank you. 

Mr. Hantman: Made subject to that. 

The Court: That is the best thing to do, but I 
want you to understand my action. 

Mr. Hantman : Yes, I do. 
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The Court: I am not dismissing it because I don’t 
think it states an offense. I am dismissing it on your 
assurance that it is one transaction and the Govern¬ 
ment wants an opportunity to have an indictment 
showing it is one offense. 

Mr. Hantman: It certainly does, and the Govern¬ 
ment will certainly so allege in a new indictment, Your 
Honor. 

Appellants contend that the failure of the court to grant 
the severance was error. 

Rules 8,13,14 of Federal Rules of Criminal Procedure. 
McElroy v. U . S., 164 U. S. 76. 

Point II 

The Court Erred in Refusing to Grant the Motion to Suppress 
the Evidence Seized Under the Alleged Search Warrant. 

Appellants urge that probable cause is not established 
by a recital of observations of conduct which conduct in 
and of itself is not indicative of criminal activity though 
coupled with a “belief” on the part of the affiant that 
the conduct is illegal, where no sound legally sufficient 
reasons are given for such belief. 

The affidavit upon which the issuance of the warrants 
(search and arrest) were based recited in substance: that 
the police had received anonymous information that num¬ 
bers were being operated in the subject premises (Tr. 82), 
that the officer made observations for several days which 
consisted of seeing and following four or five individuals 
to the apartment, located in a multi-unit apartment build¬ 
ing which consists of 30 or 40 apartments; that he there¬ 
after listened at the door of the apartment (Tr. 12, 20) 
and heard what he described as change being dumped on 
a table: that the officer admitted he had not been inside 
the apartment and had not seen inside thereof; that at no 
time prior to the raid had he seen anyone with numbers 
slips or numbers paraphernalia, nor had he seen anyone 
accept a bet or otherwise engage in the conduct of a lottery, 
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(Tr. 40, 46, 187). Admittedly, the officer had only a 
suspicion. (Tr. 41, 42). 

Clearly, there was lacking probable cause for the issuance 
of the search warrant, herein. The warrant is void for 
failure to observe the requirement that the affidavit must 
establish the grounds for issuing the warrant and must 
establish probable cause for believing that the grounds 
for the application exist. 

This affidavit, which was held by the trial court to be 
sufficient upon which the alleged search warrant could 
properly issue, does not show the affiant’s personal knowl¬ 
edge of the ground on which the warrant is issued. It is 
based on information, belief and conclusions of the affiants, 
and is, therefore, insufficient. The guaranties of the Fourth 
and Fifth Amendments to the Constitution are to be lib¬ 
erally construed to prevent impairment of the protection 
extended. Boyd v. TJ. S., 116, U. S. 616, 635; Gouled v. U. S., 
255 U. S. 298, 304; GoBart Importing Company v. U. S ., 
282 IT. S., 344; Gran v. TJ. S., 287 U. S. 124. The proceed¬ 
ings by search warrant is a drastic one. Its abuse led to 
the adoption of the Fourth Amendment to the Constitu¬ 
tion, and this together with the legislation regulating the 
process should be liberally construed in favor of the indi¬ 
vidual. Boyd v. TJ. S., supra; Marron v. U. S., 275 U.S. 
192; TJ. S. v. Lefkowitz, 285 U. S. 452; Sgro v. TJ. S., 287 
U. S. 210; Dumbra v. U. S 268 U. S. 435. 1 

In Schencks v. TJ. S., 55 App. D. C. 84, this Court in decid¬ 
ing that an affidavit similar to that of Officer Jefferson was 
insufficient for issuance of a search warrant stated as 
f ollows: 

“The Federal Courts have most jealously guarded 
the rights secured to the people under the amendment 
and have uniformly held that its purpose cannot be 
evaded by the issuance of writs on sworn declarations 
which would permit the person or persons making 
them escape the responsibility therefor. A sworn 
statement that a person is informed and believes or, 
had reason to believe that certain facts exist, or that 
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they are true, and leaves no one responsible for a 
search or seizure in case the information of the affiant 
or deponent should prove to be incorrect, * # * or in 
case there could be no sound basis for his belief * * * 
If he has no first hand information as to the material 
facts, but has been informed by another as to facts 
or conditions which would justify the issuance of proc¬ 
ess for search or seizure, the officer should secure the 
informer’s affidavit positively alleging of the latter’s 
own knowledge the existence of such facts or condi¬ 
tions * * * To permit them (police officers) to search 
for evidence because they deposed that they had reason 
to believe and did believe that the law had been broken 
or because they deposed that they were informed and 
believed that certain facts existed, would leave the 
home, the property, and the person of the citizen at 
the mercy of mere suspicion, and of misstatements 
and misinformation for which no one could be held 
accountable * # * To hold otherwise would reduce 
search warrants to the status of the old writs of assist¬ 
ance and would fritter away the rights guaranteed by 
the Fourth Amendment, thereby giving free rein to 
abuses, hateful to a form of government which is 
intolerant of the arbitrary and irresponsible exercise 
of power. We must hold, therefore, that affidavits 
or depositions which simply state that the affiants or 
deponent has reason to believe and does believe that 
a crime has been or is being committed, or which go 
no further than to allege conclusions of law or of 
fact, or 'which set out mere information and belief 
the material facts on which the rights to search or 
seize is based, are insufficient to support a search war¬ 
rant, and any search warrant issued on such affidavits 
or depositions is invalid.” 

To the same effect, see Byars v. U. S ., 273 U. S. 28, 29, 
in which the Supreme Court said: 

“The information upon which the search warrant 
was issued states only that affiant ‘has good reason 
to believe and does believe that defendant has in his 
possession’ such intoxicating liquors, instruments, and 
materials. The warrant is clearlv bad if tested bv 
the Fourth Amendment and the laws of the United 
States.” 
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The circumstances lend themselves to appellants’ con¬ 
clusion that the warrant was obtained and calculated for 
the sole purpose of securing evidence to support a charge 
of crime, which appellants urge is amply borne out by the 
record. See Boyd v. United States, 116 U. S. 616; Weeks 
v. U. S., 232 U. S. 383; Gouled v. U. S., 255 U. S. 309; 
Go-Bart Co. v. U. S., 282 U. S. 344; U. S. v. Lefkowitz , 285 
U. S. 452; U . S. v. Kirschenblatt, 16 F. 2d 202. 

Appellants say if the evidence of what the officers found 
were suppressed or stricken from the record, there is 
nothing left but suspicion that a crime had been committed. 
There would be no corpus delicti, and no case against 
appellants. 

Further appellants urge that the formalities engaged in 
obtaining the warrant did not meet with what might be 
called a desirable standard. 

The affiant admitted that he didn’t fully read, before 
executing, the affidavit to which he made oath. In this 
connection the following occurred: 

Tr. 101. Q. Did you read it (affidavit) before you 
signed it? 

A. Not fully. 

******* 


The court indicated much concern and said: 

The Court: . . . 

Tr. 103. The question in my mind, though, Mr. 
Hantman, is here is an affidavit and a man says he 
didn’t read it before he signed it. 

******* 

Tr. 104. The Court: Well, I am giving a little 
thought to this. I don’t know whether this is a good 
affidavit if the man didn’t read it before he signed it 
in its entirety. 

i 

In addition to the foregoing there were admittedly many 
errors, and untrue statements contained in the affidavit 
(Tr. 82, 83, 88, 99, 100, 186). Appellants say the warrant 
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should have been quashed as having been improvidently 
issued. 

Point III 

The Arrest of Appellant Maynard and the Seizure From His 
Person Under the Circumstances Were Unreasonable and 
in Violation of His Rights Under the Constitution. 

The arrest and search of appellant Maynard was with¬ 
out an arrest warrant. Hence, the justification, if any, 
must be predicated on such circumstances as will bring it 
within the accepted and recognized exceptions in which 
such an arrest and search are reasonable. The court be¬ 
low was of the opinion that the search and seizure was 
sustainable under the ruling of this Honorable Court in 
the Wyche case, 193 F. 2d 703. 

Appellant believes that the facts and circumstances in 
this case are such as to clearly distinguish it from the 
Wyche case supra, and to render it not susceptible to the 
doctrine of that case. 

This Honorable Court carefully stated the standard by 
which the legality of arrests and searches under the cir¬ 
cumstances of the Wyche case were to be determined, in 
the following language of its opinion: 

“ When the officers entered the premises and ob¬ 
served the situation they icere fully justified by the 
force of surrounding circumstances to feel there was 
ample probable cause to arrest all persons present;— 
and also to arrest appellant Wyche upon his entrance 
(Italics supplied.) 

The foregoing statement of this Honorable Court must 
be considered in light of the factual situation with which 
the Court was faced at the time it was made. Therefore, 
it is important that we examine the relevant facts which 
constitute the “force of surrounding circumstances” re¬ 
ferred to by the Court. These facts were that the officers 
upon entering the premises saw immediately in view two 
large desks fastened together, another desk, two adding 
machines, envelopes, a telephone, and two modern trays 
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with coin wrappers and paper clips. There were about 
fourteen people in the room and the defendant Porter was 
seated at one of the tables behind an adding machine. 
The officers searched the desk drawers and found more 
numbers turn-in slips, money, numbers books, and adding 
machine tape. On the floor along the wall where several 
people were standing when the officers first entered the 
room they found numbers books from which slips had been 
torn leaving the tissue, and adding machine tape such as 
a turn in person receives to account for the amount of 
work he has turned in. 

Appellant Thorpe was standing by the door holding a 
large bag as the officers entered. Appellant Wyche came 
into the room from the outside about five minutes after the 
officers had arrived. He was searched and the officers 
found on his person seven envelopes containing numbers 
slips and approximately $120.00 in small bills and silver. 
(J. A. 8-23 of Wyche case). 

Thus it may be seen that there was immediately in plain 
sight of the officers abundant evidence of a going lottery 
operation. 

In contrast to what the officers saw immediately upon 
entering the premises in the Wyche case, supra, we have in 
the case at bar an admission by the officers that when they 
entered into the subject premises there was nothing in 
sight that gave evidence of the operation of a lottery. 
(Tr. 211, 212, 218, 282). The objects seized and later 
identified as numbers paraphernalia were not found in 
open or plain view. As a matter of fact the persons pres¬ 
ent were merely playing cards. (Tr. 73-74). Moreover, it 
appears that before they had obtained anything designated 
as being of an illegal character the appellant had been ar¬ 
rested and ordered brought into the premises to be 
searched (Tr. 209 R. ). 

In this connection it is also deemed important to con¬ 
sider appellant’s contention as regards the circumstances 
of his arrest. He stated by affidavit that he was forcibly 
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taken in apartment 2 and there searched. This contention 
is corroborated by an officer Hankins who stated that he 
heard the captain (Monroe) order and direct that appel¬ 
lant be brought from the public hallway of the apartment 
dwelling into apartment 2 and that he be searched. (Tr. 
209). It was further testified, in substance, that the follow¬ 
ing colloquy took place between Captain Monroe and ap¬ 
pellant : 

“Captain Monroe questioned him as to why he was 
there, and he said he came to visit. Captain Monroe 
asked him whom he came to see and he said Mr. 
Mallette. He said on what business and he said it 
was just a social call. Captain Monroe asked him if 
he was connected in anyway with the numbers game 
and he said he wasn’t.” (Tr. 289) 

The foregoing took place immediately prior to appellant’s 
arrest. (Tr. 289) 

Appellant urges that his arrest and the search of his 
person and the seizure therefrom were manifestly illegal 
and in violation of his rights under the Constitution. 

The Supreme Court considered a like question in the 
case of 17. S. v. DiRe, 332 U. S. 581, 587, and in commenting 
on the subject said: 

“The Government says it would not contend that, 
armed with a search warrant for a residence only, it 
could search all persons found in it. But an occupant 
of a house could be used to conceal this contraband 
on his person quite as readily as can an occupant of 
a car. Necessity, an argument advanced in support of 
this search, would seem as strong a reason for search¬ 
ing guests of a house for which a search warrant had 
issued as for searching guests in a car for which one 
had been issued. By a parity of reasoning with that 
on which the Government disclaims the right to search 
occupants of a house, we suppose the Government 
would not contend that if it had a valid search war¬ 
rant for the car only, it could search the occupants as 
an incident to its execution. How then could we sav 

w 

that the right to search a car without a warrant con- 
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fers greater latitude to search occupants than a search 
by warrant would permit? ... We are not convinced 
that a person, by mere presence in a suspected car 
loses immunities from search of his person to which 
he would otherwise be entitled.” 

See also: TJ. S . v. Williams 341 U. S. 65; Hicks v. 

U. S . 150 U. S. 442; McDonald v. U .. S., 335 U. $. 
451. 

Historically, and through a long line of decisions, the 
Courts have held that the dwelling house under the Fourth 
Amendment of the United States Constitution is to be 
protected from unreasonable searches and seizures and in 
contrast with searches and seizures involving automobiles, 
the dwelling house is given even greater protection af¬ 
forded by the laws applicable. 

On the hearing on the motion to suppress the evidence 
as to the appellant Maynard preliminary to trial, the 
following took place: 

Mr. Hantman : On April 2nd he entered the premises 
where the raid took place on April 3rd, and shortly 
after he entered Officer Jefferson had his ear at the 
door and heard the large number of coins being 
dumped and heard one of the people inside say, Hurry 
up and finish so we can play a game of something. 

Shortly after that the defendant Maynard left the 
premises. 

Officer Jefferson again came to the door and heard 
the operation of adding machines. On the 3rd May¬ 
nard again came to the premises at about the same 
time; he knocked on the door, at which time Captain 
Monroe opened the dooy, and when Maynard walked 
in. Your Honor, the raid was already in progress, 
and Captain Monroe asked that the defendant May¬ 
nard be searched and he was taken into another room 
and searched and contraband was found. 

The Court: On those facts, do you seek to justify 
that search? 

##•*#**#* 
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Mr. Mitchell: In the Wyche case, if Your Honor 
please— 

The Court: I think it went pretty far, but it is 
law— 

Mr. Mitchell: I think it did too, Your Honor. 

The Court: —but I have to follow it. 

(Tr. 9, 10, 11, 12, of October 26, 1953). 

It is respectfully called to the attention of this Honor¬ 
able Court that at the time of the ruling on the motion 
the court was not aware of the fact that upon the entry into 
the premises involved the officers did not see nor was 
there in sight evidence of a going lottery operation, which 
facts clearly distinguish this case from the Wyche case. 

Counsel for appellant urges that even assuming that 
appellant came into the premises, apartment 2, voluntarily 
that the arrest and search are illegal because the facts do 
not present the compelling circumstances of the Wyche 
ease and hence the principle there laid dowm is not ap¬ 
plicable. 

Poini IV 

The Court Erred in Its Denial of Appellants' Motions for 
Judgment of Acquittal. 

On April 3, 1953, appellant Mallette was found in apart¬ 
ment 2, 3726 Hayes Street, N. E., in the District of Colum¬ 
bia. This apartment although leased in the name of Mall¬ 
ette was occupied by Mallette and another person. (Tr. 
306, 308; (R. 512). At the time that the said apart¬ 
ment was entered under color of a search warrant a num¬ 
ber of individuals were found therein. According to the 
government’s witnesses, at the time of the entrance by 
the officers there was nothing to indicate a lottery opera¬ 
tion (Tr. 212, 281, 282). The individuals found in the 
apartment were seated about a kitchen table, cards were on 
the table and it appeared that a card game had been in 
progress. In the premises there was found and seized 
wrappers, unused scratch pads, used pads, a small quant- 
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ity of alleged numbers slips which were scattered about in 
bureau drawers and kitchrn cabinet drawers and which had 
to be sought out and gathered together by the officers 
(Tr. 219-223), an adding machine which was in the bath¬ 
room in a box, and obviously not being used, and other 
miscellaneous objects and data. (Tr. 209). 

The governments evidence also show r ed that on one oc¬ 
casion prior to April 3, 1953, appellant Mallette was ob¬ 
served to enter the apartment in question in the company 
of an unidentified woman. There was no testimony that 
Mallette carried on this occasion a “brown bag” or any 
other object; no testimony that he was or had been known 
to any officer or witness as a person known to be engaged 
in the operation of any lottery; no testimony that he had 
on his person at that time any numbers paraphernalia. 
The government’s witness Jefferson testified that prior 
to April 3, 1953, he had observed several individuals enter 
the apartment in question and on occasion after such en¬ 
trance had heard what he believed to be the sound of coins. 
However, from the testimony and evidence adduced it ap¬ 
pears that the appellant Mallette to the knowledge of the 
officer was only in the premises on two occasions when 
persons are alleged to have been seen to enter therein, 
but there is entirely lacking evidence to show that ap¬ 
pellant Mallette had any conversation, transaction, or con¬ 
nection with the said individuals in any manner whatso¬ 
ever. 

Appellant Mallette’s appeal presents to this Court the 
question as to whether or not under these circumstances, 
and in view of the evidence adduced, Mallette “possessed” 
the seized numbers paraphernalia within the meaning of 
the statute. At the outset, the government’s case is met 
by its own and other undisputed evidence, that Mallette 
■was not in exclusive control, possession, or occupancy of 
the premises in question. Secondly, at the time of the 
seizure, there was no hypothesis that could be formed 
under the circumstances which would exclude the possi- 
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bility of the seized material being owned by the other 
admitted occupant of the apartment, William Johnson, or 
even someone else. 

There is no question but that the entire proof of the 
government as to Mallette’s alleged operation of a lottery 
consisted solely and wholly and exclusively upon the very 
deficient proof of the constructive possession of lottery 
tickets. The proof of ‘ ‘possession” consisted of proof of 
the fact that Mallette who occupied the apartment along 
with another, was present at the time of the raid and 
seizure. Obviously this was the theory upon which the 
court permitted the seized matter to be admitted into 
evidence, as may be gathered from the following colloquy 
between court and counsel about the admissibility of the 
seized property: 

Mr. Mitchell: Does he become automatically pos¬ 
sessed of this, or presumed to be possessed of this, 
merely because he happens to live in the same 
premises ? 

The Court: That is the only way it could be intro¬ 
duced, Mr. Mitchell. 

There was no evidence whatsoever to show that Mall¬ 
ette was the owner of any of the seized material. 

In Cantrell v. United States, 158 F. 2d 517, the Court 
said: 

1 ‘The rule in such cases * * * is that the inferences 
that may be drawn from the evidence must not only be 
consistent with guilt but inconsistent with every rea¬ 
sonable hypothesis of innocence. “Strickland v. United 
States, 5 Cir., 155 F. 2d., 167, 168; Kassin v. United 
States, 5 Cir., 87 F. 2d. 183.” 

And in Cox v. United States, 96 F. 2d 43, the Court there 
held: 

“Proof of circumstances which while consistent with 
guilt, are not inconsistent with innocence will not sup¬ 
port a conviction.” 
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And in Johnson v. United States, 195 F. 2d 673, the 
Court there held: 

“The mere fact that one present at the scene of a 
crime may be in sympathy with the person commit¬ 
ting the same or may approve of his act will not 
render the former an aider or abettor. So, also, the 
mere fact that one present may negatively consent to 
the commission of the felony will not render him a 
principal in the second degree, and instructions using 
the word “consent” have frequently been held er-> 
roneous.” 

See also: Eng Jung v. United States 46 F. 2d 66; 

Turinetti (Azzolin ) v. U. S. 2 F. 2d 15. 

The officers in this case testified that when they entered 
the apartment there was no manifestation of a “going 
gambling establishment” or evidence of a gambling place 
then in operation. The facts herein are therefore not 
within the purview of Beard v. U. S., 82 F. 2d 837, Or 
Wyche v. U. S. 193 F. 2d 703, but rather appear to be 
governed by application of the principle announced in 
U. S. v. Russo, 123 F. 2d 420, at page 423, where the Court 
said: 


“In a case, therefore, such as the present where 
there is an utter want of any evidence as to the de¬ 
fendant’s knowledge that the property was stolen 
(except for his constructive possession thereof), an 
inference of his innocence of any such knowledge is 
as readily deducible as is an inference of knowledge. 
It follows therefore that the evidence was insufficient 
to support a conviction. Consequently, the defend¬ 
ant was entitled to a directed verdict of acquittal and 
the learned trial court’s refusal of his request there¬ 
for was error. 

The judgment of the District Court is reversed and 
a new trial ordered.” 

The motion for judgment of acquittal should have been 
granted and the denial thereof constituted prejudicial 
error and compels reversal by this Honorable Court. 
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Point V 

The Court Erred in Permitting the Felony Count of the 
Indictment to be Submitted to the Jury. 

Appellant Mallette resided in the raided apartment with 
one William Johnson (Tr. 306, 308); at the time the officers 
entered the premises under color of a search warrant, 
there w T as nothing that gave indication of a going lottery 
operation; the seized matter was obtained from various 
dressers and bureau drawers and cabinets (Tr. 219-223) 
(i.e., was scattered); no numbers paraphernalia was found 
on the person of the appellant Mallette nor was he ever 
seen to have had any such matter in his possession (Tr. 
42, 43, 187). 

The Court (Tr. 196, 197) admitted that it was admitting 
the evidence that "was seized in the premises against Mall¬ 
ette because it was presumed that Mallette possessed it 
because he was an occupant of the apartment and was 
present. 

Even in viewing the evidence in the light most favor¬ 
able to the Government it is quite apparent that Mallette’s 
possession of the gambling paraphernalia was construc¬ 
tive at most. The Court below acknowledged that it was 
admitting the evidence against Mallette because he was 
an occupant of and present in the apartment at the time 
of the raid (Tr. 196, 197). There "was no direct evidence 
showing that Mallette accepted a bet or even knew what 
a number’s slip was. While the circumstances here may 
be sufficient to support a finding that an implied construc¬ 
tive possession of number slips had been established, they 
are not sufficient to warrant a finding of “knowingly hav¬ 
ing in his possession a ticket, certificate, bill, slip, token, 
paper, 'writing, or other device, etc. 

To reach such a conclusion, it would appear that from his 
presence in the premises: (1) a presumption must be 
made that he had sole dominion and control over the said 
premises; (2) that he was presumed to know what the 
slips were and for what purpose the paraphernalia was 


29 


employed, and, (3) that he was presumed to be in actual 
and exclusive control of all the property found therein; 
(4) presumption of possession then gives the presumption 
of guilt of the operation of a lottery. 

Thus it appears that four presumptions were employed 
to find the appellant Mallette guilty. This is definitely 
contrary to the law. A presumption may not be rested 
upon another presumption. 

U. S. v. Ross, 92 U. S. 281, 283, 23, L. ed. 707. 

In United States v. Russo, 123 F. 2d 420, 422, in dis¬ 
cussing a situation similar to the instant case, the court 
cited the Ross case, supra, declaring: 

l 

“. . . When circumstances alone are relied upon to 
establish a fact, they must themselves be directly 
proved, United States v. Ross, 92 U. S. 281, 284, 23 
L. ed. 707. A presumption may not be rested upon 
another presumption. United States v. Ross, supra, 92 
IT. S. at page 283, 23 L ed 707; Dahlv v. U. S., 8 Cir., 
50 F. 2d 37, 43; Ribaste et al v. United States, 8 Cir., 
44 F. 2d 21, 23; Gerson v. United States. 8 Cir., 25 F. 
2d 49, 60; Brady v. United States, 8 Cir., 24 F. 2d 
399, 404. The rule could not be otherwise if the legally 
permissible effect of circumstantial evidence is to re¬ 
ceive due respect. In order to justify a conviction of 
crime on circumstantial evidence it is necessary that 
the directly proven circumstances be such as to ex¬ 
clude every reasonable hypothesis but that of guilt, 
See United States v. Baker, et al., 2 Cir., 50 F. 2d 
122, 123; Glass v. United States, 3 Cir., 231 F. 65, 68; 
Hart v. United States, 3 Cir., 84 F. 799, 808.” 

In the case at bar, plainly knowledge of the illicit 
character of the goods is an essential element of the crime 
charged. Patently, there is an utter want of any evidence 
as to the appellant Mallette’s knowledge that the property 
was allegedly numbers slips and gambling paraphernalia 
(except for his presence and imputed constructive pos- 
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session thereof) an inference of his innocence is as readily 
deducible as is an inference of guilt. 

An inference may not be rested upon an inference. 

U. S. v. Russo, supra 

For such inference, if drawn, as here, from the presump¬ 
tion of possession rather than the proof of possession, it 
is in fact a substitution of trial by jury on facts for a 
trial by jury on inferences. The appellant Mallette stands 
imperiled by possession unproved, through the device of 
an inference erroneously permitted by the Court below that 
he was in possession of the seized goods, and then damned 
by a statutory presumption of guilt flowing from such 
possession. 

The judicial permission erroneously extended to the 
jury in the subject cause allows for a substitution of 
suspicion for facts. This the law forbids. 

In re Rivkin, 216 F. 218, the Court said: 

“No trier of a question of facts is permitted to 
venture a guess, with the hope that it is correct. Facts 
can only be found on evidence and suspicions, how¬ 
ever strong, cannot be substituted therefor. This is 
the universal rule and only safe rule under which 
justice can be fairly administered.” 

As the record discloses both appellant’s convictions of 
operating a lottery (a felony) was based solely upon the 
evidence adduced to prove the commission of the mis¬ 
demeanor, i.e., knowing possession of the lottery para¬ 
phernalia. Thus the identical evidence supporting the mis¬ 
demeanor conviction was used to support the felony con¬ 
viction. 

It is conceded that proof of knowingly possessing lottery 
paraphernalia, "without more, is sufficient to sustain a con¬ 
viction under the misdemeanor statute, but it is contended 
that, “The same acts, ho-wever, cannot, at the same time 
constitute a felony and a misdemeanor; they cannot exist as 
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the result of one and the same transaction; the crime must 
be one or the other, not both or either”. 22 C.J.S. 56 par. 6 
As this Honorable Court so well and carefully pointed 
out, speaking through, Judge Prettyman, in the Plummer 
ease—189 F. 2d 19, 23: 

j 

“an accused—cannot be convicted of a felony if the 
sum total of the evidence is that he committed a mis¬ 
demeanor.” 

See: Spies v. United States, 317 U.S. 492, 87 L. ed. 418; 
O’Brien v. United States, 51 F. 2d 193. 

The appellants respectfully submit that arguendo the 
sum total of the “evidence” is that a misdemeanor was 
committed precluding in any posture of the case a con¬ 
viction of a felony. They do particularly and strongly urge 
that under the law and facts herein there should have been 
no conviction; that the indicated errors were compounded 
and so prejudicial as to require reversal of the judgments 
below. Therefore, they request and pray that this Honor¬ 
able Court reverse the judgments. 

Point VI 

The Court Erred in Instructing the Jury as to What Evidence 
Adduced Constituted Prima Facie Evidence of the Opera¬ 
tion of a Lottery. 

After the jury had retired for an hour and a half, they 
returned and the information was conveyed to the Court 
that they wanted to know “Is the possession of numbers 

MATERIAL PRIMA FACIE EVIDENCE OF OPERATING A LOTTERY” 

Counsel for appellants here objected to the Court’s in¬ 
structing the jury in this regard (R. 358-59) but also 
suggested to the Court that any such instruction (if the 
Court none the less determined upon instructing upon what 
constituted ‘prima facie’ evidence of operating a lottery) 
be attended by explanation of the meaning of the phrase 
(Tr. 359). The Court, over the objection of counsel, de¬ 
cided upon merely reading the statutory language refer- 
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ring to what constituted ‘prima facie’ evidence. After the 
instruction, by way of reading the statute, counsel again 
objected to the ‘alleged’ instruction, as given. (Tr. 361). 

Counsel makes no claim that the statutory language is 
not capable of the construction that the possession of 
numbers material is prima facie evidence of one of sev¬ 
eral instances of conduct, within the purview of the stat¬ 
ute prohibiting lotteries. It is not, however, a matter of 
concern to the jury whether this or any piece of evidence 
in a trial, constitutes, as a matter of law ‘prima facie’ evi¬ 
dence of an ultimate fact. This is within the province of the 
Court only, at least within the Federal Judicial Ambit. 
The jurors, on the other hand are concerned only with the 
determination of guilt beyond a reasonable doubt as de¬ 
termined from all evidence, and the interplay of the de¬ 
fendants presumption of innocence. The Court’s use of 
the term ‘prima facie’ in answer to the jury’s inquiry could 
only serve to confuse them and was not a proper judicial 
guide to the determination of those matters solely within 
their province. Especially is this so when no formula is 
given for weighing ‘the statute’ in relation to the other 
evidence, the presumption of innocence, or the ever at¬ 
tending necessity that the government prove the defend¬ 
ant guilty beyond a reasonable doubt. 

In addition appellants say that the action of the Court 
in merely reading the statute to the jury did not fairly 
present an answer to the jury’s question. 

First appellants say that the jury’s function is to find 
facts, both immediate and ultimate, looking towards the 
establishment of the guilt or innocence of a defendant in 
accordance with certain standards, more than familiar to 
us all. In this endeavor it is fitting and proper to instruct 
the jury as to the law of the particular case which they are 
trying. In the case at bar the question posed by the jury 
was answered by the judge’s reading of the felony section 
and completely ignoring the misdemeanor section. Both 
concern the mere possession of ‘numbers material’. The 
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Court practically told the jurors that if the appellant was 
guilty of the misdemeanor, he was also, and by the same 
token, prima facially guilty of the felony, without any 
guide to govern their deliberations. So, dutifully and con¬ 
sistently, they promptly found them guilty of both the 
felony and the misdemeanor. (Tr. p. 362). To thus em¬ 
phasize by directing their attention to one section, in con-; 
tradistinction of the other section, and without describing 
the formula by which they could determine appellant’s 
guilt as between the two, the Court withdrew from the 
jury the possibility that he might only be guilty of the 
misdemeanor. A similar situation, while not on all ‘fours’ 
with the present case, was the occasion of a reversal of a 
conviction had under strikingly similar circumstances in 
Spurr v. United States, 174 U. S. 728, 43 L. ed. 1150. 

To all intents and purposes the effect of the Court’s 
decision was to give the interpretation of the statute to 
the jury. Singling out a single matter in evidence and em¬ 
phasizing it by special instruction which often tends to 
mislead rather than guide a jury. It would appear that the 
possesson of numbers material is all the evidence that the 
government has to produce, it makes no difference whether 
you are a player, an unfortunate landlord, have a care¬ 
less roommate or a ‘dime’ messenger boy, your guilt of a 
felony is established beyond a reasonable doubt, just as 
though the statute provided that possession established 
guilt of such offense. It is a far cry from the provisions 
of the LaFranee case, 282 U. S. 573 75 L. ed. 551, 556 as to 
the proof necessary for establishment of the fact that a 
lottery is in progress. The time, deliberations and august 
conclusions reached in those cases, by making it ‘easy’ 
to convict through the device of a statutory provision 
whose real purpose is perverted to the task. The restric¬ 
tion of the jury to a consideration of the facts in accord¬ 
ance with the law as announced by the Court is the very 
foundation of the federal criminal law. Sparf v. United 
States. 156 U. S. 51, 39 L. ed. 343, 362. Any surrender 
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of the Court’s prerogative in this area is totally incon¬ 
sistent with our precepts of criminal justice. In the case 
at bar the appellant’s rights in the premises were sum¬ 
marily abandoned by the trial court, and the jury was per¬ 
mitted to interpret and apply the provisions of a statute 
to the facts in this case without proper instructions from 
the Court although they were requested. 

Whatever answer, if any, could have been given by the 
Court to the jury’s inquiry, appellants say that the mere 
reading of the statute which contains latin terms identify¬ 
ing for legal scholars a legal concept of the quantum of 
evidence to survive a motion for a directed verdict, pre¬ 
sumes somewhat upon the faculty of the everyday citizen 
to acquire within thirty days of jury service a working 
familiarity with the law and its application. The term 
‘prima facie’ is not a term which laymen are on such 
familar terms, that without explanation they will be able 
to properly appraise it and evaluate it along with the 
other evidence and the defendant’s presumption of inno¬ 
cence. In a similar situation, where a jury after deliberat¬ 
ing came in for further instruction, and the trial Court in¬ 
structed them with reference to what constituted ‘prima 
facie’ evidence the Court in reversing the forthcoming 
conviction, in the case of McAdams v. TJ. S., 74 Fed. 2d 37, 
at page 40, said: 

“Where the government in the trial of a criminal 
case introduces sufficient evidence to take a case to 
the jury, it is frequently said that it has made out a 
prima facie case; but we think that the words ‘prima 
facie’ should be avoided in a charge to the jury, since 
they are not in common use among laymen and are 
likely to cause confusion of thought and misunder¬ 
standing.” 

The practical effect of instructing the jury that a ‘prima 
facie’ case has been made out, the Court was virtually tell¬ 
ing the jury that in the absence of proof of the defend¬ 
ant’s innocence they should find him guilty. This cannot 
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be true, for the burden never shifts in a criminal case. In 
Ezzard v. United States, 7 Fed. 2d 808, at page 811, the 
Court says: 

“But the writer is of the opinion that a prima facie 
case is unknown in criminal procedure. In no condition 
of proof is it permissable to instruct a jury that it 
had become the duty of the defendant to establish his 
innocence to obtain an acquittal. ,, 

So here, if the only duty of the prosecution was to show 
possession, actual, constructive or vicarious, never the less 
the Court cannot consistently instruct that the prosecu¬ 
tion has made out a case against the defendant when its 
duty to prove guilt beyond a reasonable doubt, to be tested 
during the entire trial by the defendant’s presumption of 
innocence by so much is cast into a sort of judicial discard 
and receives therefore not even passing mention. 

CONCLUSION 

In conclusion, appellants submit to this Honorable Court 
that the Court below committed prejudicial and rever¬ 
sible error as to each and all of the points hereinbefore set 
forth in appellants’ brief and therefore counsel respect¬ 
fully urge that this Honorable Court reverse the verdict 
and judgment entered against the appellants by the Court 
below. 

Curtis P. Mitchell 
Attorney for Appellants 
1901 Eleventh Street, N. W. 
Washington 1, D. C. 


